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I. Introduction
One of the most significant problems facing Native American communities
today is their poor economic situation.' Economic well-being is a keystone,
and its presence or absence affects the strength of tribes as sovereigns.'
The citizens of Native nations commonly count political
perpetuation, matters of cultural identity, and quality of life and
quality of community ... as more important shared goals. But as

1. See, e.g., STEVEN CORNELL & JOSEPH P. KALT, Reloading the Dice: Improving the
ChancesforEconomic Development on American IndianReservations, in WHAT CAN TRIBES
Do? STRATEGIES AND INSTITUTIONS IN AMERICAN INDIAN ECONOMIC DEVELOPMENT 3 (1998)
[hereinafter Reloading theDice] ("Among the most formidable challenges facing native peoples
today are those rooted in economic conditions."); Lorie Graham, Securing Economic
Sovereignty Through Agreement, 37 NEW ENG. L. REV. 523, 523 (2003) ("Economic
development is one of the most important issues facing Indian nations today."); Angela

Gonzales, American Indians: Their Contemporary Reality and Future Trajectory, in
CHALLENGES FOR RURAL AMERICA IN THE TWENTY-FIRST CENTURY 47-48 (David L. Brown
& Louis E. Swanson eds., 2003) (stating that while economic conditions for Indians have
generally improved, the population continues to lag behind the rest of the country in terms of
social, economic, and educational attainment levels); THE STATE OF THE NATIVE NATIONS:
CONDITIONS UNDER U.S. POLICIES OF SELF-DETERMINATION 9 (Harvard Project on American
Indian Economic Development ed., 2008) [hereinafter STATE OF THE NATIVE NATIONS]
(claiming that economic progress in Indian Country is tenuous, and even at the recent high rates

of growth, it will take decades for Indian incomes to catch up to U.S. average levels); see also
COHEN'S HANDBOOK OF FEDERAL INDIAN LAW 110 (Nell Jessup Newton et al. eds., 2005)
[hereinafter COHEN] (arguing that much of Indian policy during the Self-Determination Era
[1961-present] has been driven by economic development, better utilization of human and
natural resources, and protection of the tribal/reservation environment).

2. See Graham, supra note 1, at 523 ("Politically, [economic development] speaks to a
tribe's fundamental right to development, which is closely linked to its right of selfdetermination. Socio-economically, it is the means by which a tribe seeks to confront the
enduring consequences of poverty. Culturally, it offers a pathway to preserving and enhancing
worldviews.").
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long as poverty, unemployment, and underemployment are a
Native nation's prevailing economic reality, its citizenry will
struggle to hold everything else together.'
Economic development brings with it the freedom to control political, cultural,
and social destinies, and the ability to maintain communities in which citizens
can and want to live.4 Thus, the ability to develop economically is essential
to self-determination - the ability of a people to decide their political status
and to direct their own social, cultural, and economic development.'
An old adage states that to make money, one must spend money; and the
truth is that money is absolutely necessaryfor economic development. Tribal
economies need financial capital to achieve their potential. However, tribes
themselves continue to cite lack of capital as one of the five main obstacles
they face to economic development.6 This barrier to development is more
3. STATE OF THE NATIVE NATIONS, supra note 1, at 121.
4. Id. at 112. Economic development in Indian Country may take any of the following
forms: federally controlled or sponsored activities, tribally owned enterprises, individual or
family-owned enterprises, nonmember enterprises, and subsistence and barter economies.
Among the types of businesses pursued are tourism and recreation, fishing, forestry, land
leasing, grazing, agricultural production, manufacturing, retail, technology, banking, and
gaming. COHEN, supra note 1, at 1279-80.
5. "All peoples have the right of self-determination. By virtue of that right they freely
determine their political status and freely pursue their economic, social and cultural
development." International Covenant on Civil and Political Rights, G.A. Res. 2200A (XXI),
21 U.N. GAOR Supp. (No. 16) at 52, U.N. Doc. A/6316 (Dec. 16, 1966), availableat http://
wwwl.umn.edu/humanrts/instree/b3ccpr.htm.
The Native American self-determination
movement began in the late 1960s as Indians became more politically active, demanding both
to be able to express their own views regarding their own futures, and to be able to hold onto

"the old ways."

THE ENCYCLOPEDIA OF NATIVE AMERICAN LEGAL TRADITION 288

(Bruce

Elliott Johansen ed., 1998) [hereinafter ENCYCLOPEDIA]. In 1970, President Nixon declared
prior federal Indian policy to have been a failure and encouraged Congress to pass legislation
that would allow Indians to govern themselves with greater autonomy. He also reaffirmed the
importance of the federal role in maintaining tribal strength. See WILLIAM C. CANBY, JR.,
AMERICAN INDIAN LAW IN ANUTSHELL 30-32 (4th ed. 2004). Responding to Nixon's request,
in 1975, Congress passed the Indian Self-Determination and Education Assistance Act to
strengthen Indian control over federal programs administered on reservations. See Indian SelfDetermination and Education Assistance Act, Pub. L. No. 93-638, 88 Stat. 2203 (1975)
(codified as amended in scattered sections of 25 U.S.C.); ENCYCLOPEDIA, supra note 5, at 289.
6. Robert J. Miller, Economic Development in Indian Country: Will Capitalism or
Socialism Succeed?, 80 OR. L. REv. 757, 836 (2001). One-third of tribes were surveyed; the
other obstacles cited were lack of economic resources, lack of natural resources, lack of trained
management, and lack of trained personnel. Id.; seealso discussion infra part II.B.5 (explaining
why capital is lacking in Indian country and why the situation needs to be remedied as soon as
possible).
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simply remedied than others, such as those that stem from the remote location
of many reservations. Loans and grants are easily provided by private, tribal,
state, and federal sources - and they are the most immediate method of
assistance that governments can provide to increase the number of Indianowned businesses on and off reservations. 7 Thus the provision of cash should
be considered an even more pressing goal than increasing governmental
financial support for programs that provide training in management and
business skills.8
Loans for economic development were made available as early as the 1930s
by the Bureau of Indian Affairs (BIA); however, it was not until the 1960s that
the federal government began to offer funding for economic development to
Native Americans through more mainstream agencies, such as the U.S.
Department of Agriculture (USDA), Housing and Urban Development, and the
Small Business Administration.9 While this method of encouraging economic
development has its own flaws, the diversity of available funding at least has
increased the dollar amount of available grants, and the number of
development projects which ultimately receive federal support.' ° Currently,
there are 184 grant and loan programs available to support economic
development in Indian country - some of which are specifically targeted to
Indians, others of which may be utilized by a variety of applicants. (Critical

7. Miller, supra note 6, at 844, 849. In addition to providing loans and grants, the federal
government utilizes other means of supporting economic development; however, many of these
have no effect on the availability of necessary seed money. For example, regulatory advantages
and tax incentives include provisions that facilitate casino gaming compacts, allow the
designation of trust lands, and specify that tribes can participate in programs like federal
empowerment zones. They may also include priority for federal funding and government
contracting as for disadvantaged businesses, accelerated depreciation for businesses on tribal
lands, and employment tax credits to businesses that employ tribal members. There are also
funds or services available from state and local government, philanthropic organizations,
nonprofit organizations, and private sector businesses for the purposes of economic
development.
U.S. GOV'T ACCouNTABILITY OFF., PuB. No. GAO-02-193, ECONOMIC
DEVELOPMENT: FEDERAL ASSISTANCE PROGRAMS FOR AMERICAN INDIANS AND ALASKA

NATIVES 4-5 (Dec. 2001), availableathttp://www.gao.gov/new.items/d02193.pdf [hereinafter
GAO INDIAN ASSISTANCE]. State assistance tends to take the form of loans, tax credits, grants,
and bonds. U.S. GOV'T ACCOUNTABILITY OFF., PuB. No. GAO/RCED/GGD-00-220,
ECONOMIC DEVELOPMENT: MULTIPLE FEDERAL PROGRAMS FUND SIMILAR ECONOMIC
DEVELOPMENT ACTIVITIES 8 (Sept. 2000), availableat http://www.gao.gov/new.items/r200220.

pdf [hereinafter GAO MULTIPLE ECONOMIC DEVELOPMENT PROGRAMS]. This comment will
only focus on federal loan and grant availability.
8. Miller, supra note 6, at 849.
9. See discussion infra Part IV.C.
10. See infra text accompanying notes 229-39.
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current information concerning Native American eligibility for and use of
these programs is fully documented in the Appendix to this comment.)"
Nevertheless, despite these positive steps towards increasing Native American
access to development programs, program results are limited - why?
Largely using USDA programming as a case study, this comment
demonstrates that Indian communities are having serious difficulties accessing
federal funding for economic development.' 2 Grant application processes are
difficult to navigate.' 3 Moreover, funding levels for economic development
on reservations are also largely disproportionate to population size or need often because agencies lack up-to-date information on program usage and
effectiveness as it relates to Native Americans.' 4 As a result, Indian
communities may be leaving millions of dollars untouched in the Treasury
every year - millions of dollars that were originally intended by Congress for
economic development purposes. Shockingly, only about 50% of available
economic development programs are being used by tribes, and as little as 10%
of tribes are receiving USDA grants, despite the fact that 39% of Native
American people are rural people."'
While the federal government may need to make financial support more
abundant and readily available to tribes, tribes themselves can take new steps
to ensure that they are fully utilizing the federal funds that are already
available. Specifically, Indians may be able to access more federal funding by
expanding how they define themselves and their economic condition, and by
considering themselves as a part of the rural American community. First, as
rural communities, reservations may be eligible for new and different types of
federal funding. Second, if both Indian and non-Indian rural communities
appreciated their commonalities, and that they share similar obstacles to
economic growth and federal assistance, an alliance could be forged that could
help all parties improve their economic circumstances.
Part II of this comment demonstrates that Indian reservations and small
rural communities have many things in common, the most important of them

11. See infra text accompanying note 240. See also app. ("Chart of Federal Funding
Programs That Support Economic Objectives").
12. See infra text accompanying notes 249-66.
13. See discussion infra Part V.B.2 (stating generally that program eligibility is hard to
determine, and the application processes are costly and complicated).
14. See infra text accompanying notes 129-30 (discussing discrimination in administering
economic development programs, and serious underfunding of programs); see discussion infra
Part V.A (remarking on the lack of data concerning how many federal development programs
are being successfully used by Indians).
15. See infra notes 28, 139-44, 309-11 and accompanying text.
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being the obstacles to economic development that stem from remote
geographic location, lack of financial and human capital, resource dependency,
and lack of political power. Part III examines why, despite sharing many
commonalities with rural America, Indians are not sufficiently considering
themselves (or being considered) part of the rural American community. Part
IV provides background information on federal rural development
programming, and summarizes the economic development programming
available to Indian communities. Thus it compares rural people's experiences
with federal support (or lack of support) for economic development to the
experiences of Native America. Part V begins by considering to what extent
Native Americans are actually accessing federal economic development
programming, and then examines why both Indians and rural communities do
not appear to be accessing available economic development funding. Part VI
argues that because Indian and non-Indian rural communities share common
characteristics, and their interests are similarly overlooked by the federal
government, they should work together on local and regional economic
development efforts and exhaust the entirety of rural development federal
funding available. Indian and non-Indian rural communities should explore
the possibility of entering cooperative agreements to further economic
development efforts - for in truth, both communities have much to gain from
working with the other. This comment concludes in Part VII with an
Appendix that details Native American eligibility for every federal program
currently available for economic development, and reports the few statistics
regarding their utilization that are currently available.
II. The Shared Characteristicsof Indian Reservations and Rural
Communities
The most obvious similarity between Indian reservation communities and
non-Indian rural communities is their remote location; however, their
similarities run deeper than this. In brief, both communities are often poor,
and suffer high rates of unemployment; at the same time, many communities
have human and economic growth potential that is not being tapped. 16 Both
Indians and rural community members lack political power; they are both
outnumbered by urbanites, and treated as inferior members of society based on

16. See discussion infra Part II.B. 1 (discussing poverty and unemployment in rural and
Indian communities); see infra text accompanying notes 98-102 (describing human capital
problems as one of the major obstacles to economic development in rural and Indian
communities).
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stereotypes of the rural or Indian persona. 7 The dominant culture tends to
threaten the unique, often traditional and value-rich culture of both rural and
Indian communities.' 8 Finally, and perhaps most importantly, both rural
communities and Indian communities face similar obstacles to economic
development.

'9

A. Indian Reservations as Rural Communities
Indian reservations are located today in some of the most remote and wild
landscapes in the country. Reservations are rural places, and they qualify as
such under any definition of "rural., 20 A single, official definition of "rural"
does not exist. Webster's dictionary defines it as meaning "living in country
areas, engaged in agricultural pursuits" or "characterized by simplicity,
lacking sophistication., 21 While this definition probably accords with the
common person's idea of what "rural" means, it is in fact very narrow and
oversimplified. "Rural" can and does mean much more; for example, the
federal government defines "rural" by exclusion as all that is not "urban," thus
encompassing a tremendous variety of people and places within its
definition.22 Where exactly the line is drawn between the two is a point of
disagreement among federal entities, however. 23 The definitional difficulty is
that "rural" exists on a continuum; what is "rural" depends in part on factors
such as nearness to a central place, the size of the community, the population
density, the total population, and social and economic dynamics.2 4 Definitions

17. See discussion infra Part II.B.2, III.B.3.
18. See discussion infra Part II.B.4.
19. See discussion infra Part II.
20. Consider, for example, the locations ofthe following reservations: the Havasupai at the
Grand Canyon in Arizona; the Tohono O'Odham in the Sonoran Desert of Arizona; the
Blackfeet at the Canadian border in northern Montana; the Nez Perce in the vicinity of Hell's
Canyon, Idaho; the Oglala Sioux in the Badlands and Black Hills of South Dakota; the Seminole
in the Florida Everglades; and the Mohawk, in the Adirondack Mountains in upstate New York.
See, e.g., J. PAUL GOODE, GOODE'S WORLD ATLAS (Howard Veregin ed., 21 st ed., 2004); THE
ROAD ATLAS (Rand McNally 2008).
21. WEBSTER'S THIRD NEW INT'L DICTIONARY, UNABRIDGED 1990 (Philip Babcock Gove
ed., 1986).
22. Debra Lyn Bassett, Ruralism, 88 IOWA L. REv. 273,285, 288-89 (2003); see also Lisa
R. Pruitt, RuralRhetoric,39 CONN. L. REv. 159, 177-78 (2006) (stating that courts discuss rural
as a general or imprecise concept with no magic boundary line, and that no single, simple, or
clear definition of rural has been found in case law or legislation).
23. Economic Research Service (ERS) Data Sets: Rural Definitions, http://www.ers.usda.
gov/Data/RuralDefinitions/ (last visited June 5, 2008) [hereinafter ERS: Rural Definitions].
24.

HOUSING ASSISTANCE COUNCIL, RACE, PLACE, AND HOUSING: HOUSING CONDITIONS
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ultimately turn on the rather arbitrary answers to two important questions. 25
First, if the criterion most often used to define "rural" is population, at what
population threshold do rural places become urban?26 Second, where along the
urban boundary do suburbs become rural territory?
Because any of the commonly used definitions largely encompass Indian
reservations, making the distinction between them seems at first glance an
academic exercise.
However, each definition has its strengths and
27
weaknesses. Perhaps most importantly, a choice of definition may affect the
statistics that a particular study on rural communities produces - for example,
how many Native Americans live in "rural" America, which answer depends

IN RURAL MINORITY COUNTIES 2 (2004), available at http://www.ruralhome.org/pubs/Race
PlaceandHousing/RacePlace&Housingntroduction.pdf [hereinafter RACE, PLACE, AND
HOUSING].

25. ERS: Rural Definitions, supra note 23.
26. U.S. GOV'T ACCOUNTABILITY OFF., PUB. No. GAO-06-294, RURAL ECONOMIC
DEVELOPMENT: MORE ASSURANCE Is NEEDED THAT GRANT FUNDING Is ACCURATELY

REPORTED 6 (Feb. 2006), availableat http://www.gao.gov/new.items/d06294.pdf [hereinafter
GAO REPORTING RURAL GRANT FUNDING]. The U.S. Census Bureau defines urban areas by
population density; what is not "urban" is rural. Urban areas include places with populations
of 50,000 or more, and densities of 1000 persons per square mile. Census also includes as
"urban clusters" places with populations of 2500 or more. Id. at 11. Thus, rural areas are those
areas with fewer than 2500 residents. In comparison, the Office of Management and Budget
(OMB) and the ERS of the U.S. Department of Agriculture (USDA) define rural as roughly all
places outside the daily commuting zone of cities of 50,000 or more people. The OMB
approach defines metro areas as a core county or group of counties with one or more cities of
50,000 or more inhabitants, and outlying counties that are tied to the core economically, as
measured by the number of commuters. Economic Research Service: Rural Population and
Migration: Harder to Define "Rural," http://www.ers.usda.gov/Briefing/Population/Rural.htm
(last visited June 8, 2008) [hereinafter ERS: Harder to Define Rural]. The ERS approach uses
"rural-urban continuum codes" to distinguish metropolitan (metro) counties by size and
nonmetropolitan (nonmetro) counties by their degree of urbanization or proximity to
metropolitan areas. The result are classifications of areas as "metro," "nonmetro adjacent to
metro," and "nommetro nonadjacent to metro." U.S. GOV'T ACCOUNTABILITY OFF., PUB. No.
GAO/RCED 93-40FS, RURAL DEVELOPMENT: PROFILE OF RURAL AREAS 29 (Apr. 1993),
availableat http://archive.gao.gov/t2pbat6/149199.pdf [hereinafter GAO PROFILE OF RURAL
AREAS]. To add even more confusion, a government program or agency need not adopt one of

these three definitions; it may choose to create its own. Bassett, supra note 22, at 287. While
most legislative definitions of "rural" are based on population or boundaries, others are linked
to lifestyle or land use. Pruitt, supra note 22, at 178.
27. One result of the distinction between the Census approach and that of OMB and ERS
is that millions of Census "rural" residents included in OMB/ERS "metro" counties are
excluded from research and policymaking that focuses on "nonmetro" counties. ERS: Harder
to Define Rural, supra note 26.

https://digitalcommons.law.ou.edu/ailr/vol32/iss2/7

No. 2]

SPECIAL FEATURES

on how large rural America is ultimately decided to be.2" Considering various
studies, it can be agreed that at least 39% of Indians live in rural areas, if not
more.29 In comparison, only 19% or 20% of the United States population lives
in rural areas.30 Indians are therefore more likely to be rural than most
Americans. Furthermore, Indians have a greater presence as an ethnic group
in rural America than in America as a whole. While Indians make up 1.5% of
the general United States population, they make up 1.8% of the non-metro
population.3 ' In some counties, called "rural minority counties," Indians may
even make up one-third or more of the population; over forty percent of all
rural Native Americans live in such counties.32
B. Non-Geographic Characteristicsof Both Indian and Rural Communities
1. Poverty, Unemployment, and Growth Possibilities
Native Americans are the poorest minority group in the United States.33

28. One study has estimated that about 80% of the United States is classified as rural. W.K.
KELLOGG FOUND., FEDERAL INVESTMENT IN RURAL AMERICA FALLS BEHIND 1, availableat

http://www.wkkf.org/DesktopModules/WKF.00_DmaSupport/ViewDoc.aspx?fld=PDFFile
&CID=274&ListID=28&ItemID=2743977&LanguagelD=0 (last visited June 5, 2008) (using
an unknown definition of "rural") [hereinafter FEDERAL INVESTMENT INRURAL AMERICA]. An
additional study, using the Census definition, found that roughly 50% of Indians reside in
"rural" areas. Gonzales, supranote 1, at 47. Still another study, utilizing a combination of the
OMB and Census approaches to what is "rural," found that 39% of Native Americans live in
rural areas. RACE, PLACE, AND HOUSING, supra note 24, at 17. This difference in statistics is

purely a product of the definition of "rural."
29. RACE, PLACE, AND HOUSING, supra note 24, at 17.
30. GAO REPORTING RURAL GRANT FUNDING, supra note 26, at 3. The 20% figure is cited

by the 2000 Census, whereas the 19% comes from a system developed by GAO that uses census
tract population and commuting patterns to classify counties as rural or urban. Id.
31. STELLA U. OGUNWOLE, U.S. CENSUS BUREAU, PUB. No. CENSR-28, WE THE PEOPLE:
AMERICAN INDIANS AND ALASKA NATIVES IN THE UNITED STATES 1 (Feb. 2006), available at
http://www.census.gov/prod/2006pubs/censr-28.pdf; JANICE C. PROBST ET AL., SOUTH
CAROLINA RURAL HEALTH RESEARCH CENTER, MINORITIES IN RURAL AMERICA: AN OvERVIEW

OF POPULATION CHARACTERISTICS 14 (2002), available at http://rhr.sph.sc.edu/report/
MinoritiesInRuralAmerica.pdf (using OMB criteria for what constitutes "rural").
32. RACE, PLACE, AND HOUSING, supra note 24, at 2, 17.
33. STATE OF THE NATIVE NATIONS, supra note 1, at 115. Any person with income less
than sufficient to purchase basic needs like food, shelter, clothing, and other essentials is
deemed poor; the income necessary to meet these needs varies by household size, and official
poverty lines are set by OMB. U.S. DEP'T OF AGRIC. ECON. RESEARCH SERV., RURAL DEV.
RESEARCH REP. No. 100, RURAL POVERTY AT A GLANCE (July 2004), available at
http://www.ers.usda.gov/publications/rdrr 100/rdrr100.pdf [hereinafter RURAL POVERTY AT A
GLANCE]; see alsoU.S. Census Bureau: Poverty Thresholds 2006, http://www.census.gov/hhes/
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While they make up only one and a half percent of the population, Indians
represent about three and a half percent of those American citizens below the
poverty level.34 Between 1999 and 2001, the average poverty rate for the rural
and urban Native American population combined was twenty-four and a half
percent.35 Rural Indians tend to fare worse than urban Indians; about thirtyfour percent of rural Indians are poor, and the median per capita income for
rural Indians is less than the median income in urban areas.36 Of these poor,
rural Indians, fifty-seven percent are concentrated in the states of Arizona,
New Mexico, Oklahoma, South Dakota, and Montana, where there are
numerous and large Indian reservations. Poverty among Indians is at its
worst on reservations, where about thirty-four percent of Native Americans
live." There, thirty-nine percent of the population is below the poverty line
- giving reservation Indians the unfortunate distinction of being the poorest
group in the United States, and nearly four times more poor than the average
American. 39 The unemployment rate among Indians is similarly discouraging.
While unemployment for the United States as a whole is six percent,
unemployment rates for Native Americans stand at 23% among non-gaming
tribes, and 21% among gaming tribes.' Gaming has thus not been a miracle
cure for Indian economic woes.4"

www/poverty/threshld/thresh06.html (last visited June 5, 2008) (providing more information
about poverty lines, as well as more thresholds). The poverty line for an individual under age
sixty-five is currently set at $10,488. For a family of four with two children, the threshold is
at $20,444; for a single parent raising two children, it is $16,242. Id.
34. OGUNWOLE, supra note 31, at 1; U.S. GOV'T ACCOUNTABLITY OFF., PUB. No. GAO04-847, INDIAN ECONOMIC DEVELOPMENT: RELATIONSHIP TO EDA GRANTS AND SELFDETERMINATION CONTRACTING IS MIXED 12 (Sept. 2004), available at http://www.gao.gov/
new.items/d04847.pdf [hereinafter GAO INDIAN ECON. DEV. & EDA GRANTS].
35. U.S. COMM'N ON CIVIL RIGHTS, A QUIET CRISIS: FEDERAL FUNDING AND UNMET
NEEDS IN INDIAN COUNTRY 8 (July 2003) [hereinafter QUIET CRISIS].
36. PROBST, supra note 31, at 14-15 (finding that 34.3% of rural Indians are poor, using
OMB criteria for what constitutes "rural"); RURAL POVERTY AT A GLANCE, supra note 33

(finding 34.6% of rural Indians are poor, also using the OMB criteria).
37. PROBST, supra note 31, at 2.
38. OGUNWOLE, supranote31, at 14.
39. STATE OF THE NATIVE NATIONS, supranote 1, at 114- 15.
40. Id.
41. See id. at 145 ("The reality... is that gaming profits are not equally distributed across
the United States and cannot hope to meet all ofthe community needs across Indian Country.");
FRANK POMMERSHEIM, BRAID OF FEATHERS: AMERICAN INDIAN LAW AND CONTEMPORARY
TRIBAL LIFE 181-83 (1995) (expressing concern that gaming revenue may be a short-term

solution to Indian economic problems, and that market saturation may be inevitable; "[tihe
question remains how long the bonanza can last and what its legacy will be.").
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In comparison to Native Americans, rural Americans are faring better in
terms of poverty and unemployment rates. Only 14.2% of the rural population
is below the poverty line; nevertheless, this is still almost a quarter higher than
the poverty rate of the urban population.42 In the most rural counties, meaning
those not adjacent to urban counties, 16.8% of the population is poor.43
Although the percentage ofrural persons below the poverty line has drastically
declined overall since the 1950s, it has begun to creep upwards again."
The most significant difference between Indian and rural economic
conditions can be found in assessing future prospects for these respective
communities. For Indians, the statistics are showing a clear trend towards
economic improvement, but in comparison, rural communities continue to
suffer the financial problems caused by out-migration and an aging
population.45 For example, Native American populations are increasing;
between 1990 and 2000, they grew as much as 19% in Native areas, and 22%
outside of them.' This reflects but a portion of the 700% increase in Native
population recorded since 1950.17 Rural populations, on the other hand, have
continued to decrease as a percentage of the total United States population
since 1790. 48 More than 25% of rural counties lost population from 1990 to
2000, and often in amounts greater than 5%; many of these counties are
agricultural counties that have been losing population for years, with no
solution in sight. 49 Losses have been particularly devastating in those counties
far away from urban areas, with low population densities, and a low level of

42. RURAL POVERTY AT A GLANCE, supra note 33 (reporting urban poverty rates at 11.6%).
This statistic is not exclusive of rural Indians; indeed, the high poverty rates among rural
minorities may be skewing this average, so that in reality, less than 14.2% of rural non-Indians
are below the poverty line.
43. Id.
44. Id. For example, mine closures were the cause of population loss in 6% of otherwise
attractive, high-amenity rural counties in the 1990s, with four percent of these counties losing
five percent or more of their populations. David A. McGranahan & Calvin L. Beale,
UnderstandingRural Population Loss, RURAL AMERICA (USDA Econ. Res. Serv.), Winter
2002, at 6-7.
45. STATE OF THE NATIVE NATIONS, supra note 1, at 115. See generally McGranahan &
Beale, supra note 44; Economic Research Service: Rural Population and Migration: Nonmetro
Population Growth Slows, http://www.ers. usda.gov/Briefing/Population/Nonmetro.htm (last
visited June 5, 2008) [hereinafter ERS: Nonmetro Population Growth Slows]; GAO PROFILE
OF RURAL AREAS, supra note 26.
46. STATE OF THE NATIVE NATIONS, supra note 1, at 7.
47. Gonzales, supra note 1, at 45.
48. GAO PROFILE OF RURAL AREAS, supra note 26, at 7.
49. McGranahan & Beale, supra note 44, at 2.
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natural amenities (such as mountains, rivers, lakes, or a hospitable climate). °
While some counties have seen their population loss stemmed by phenomena
like industrial agriculture, casinos, prisons, and other "idiosyncratic events,"
such fortuities cannot be depended on to sustain all rural communities into the
future; nor has successful small business entrepreneurship alone reliably
stopped population loss." Rather, broader and less controllable factors are
shaping the future of rural communities. "Patterns continue to be linked to
certain county characteristics: substantial growth in retirement and recreation
counties; higher-than-average growth in most counties with urban centers or
adjacent to metro areas; and loss as a continuing characteristic of counties that
are still agriculturally dependent, lacking in urbanization, and remote from
large cities."52
By comparison, Native incomes have increased by 33% in non-gaming
areas and 24% in gaming areas; Indian country is in fact in the middle of an
economic boom." "Unprecedented and lucrative economic opportunities for
American Indians appear to be mushrooming, a phenomenon that seems to
contrast sharply not only with the rural setting and poverty of most
54
reservations, but with the experiences of other rural minorities as well.
Arguably, it is in the economic arena that Native Americans have made their
most significant recent advances, and the most significant impression on the
nation5

50. Id. These counties are called "frontier counties." Id. at 4.
51. Id. at 2.
52. ERS: Nonmetro Population Growth Slows, supra note 45. Most rural population
increase is concentrated in counties defined as "rapid-growth," which are growing at three times
or more than the overall nonmetro rate. These are clustered in areas that are both near to urban
centers and high in scenic beauty. Economic Research Service: Rural Population and
Migration: Trend 3 - Amenities Fuel Rapid Population Growth, http://www.ers.usda.gov/
Briefing/Population/Gallery/Nonmetropopchangeandcomponents.htm (last visited June 5,
2008).
53. STATE OF THE NATIVE NATIONS, supra note 1, at 7-8.
54. Deborah M. Tootle, AmericanIndians:Economic Opportunitiesand Development, in
U.S. DEP'T OF AGRIC. ECON. RESEARCH SERV., AGRIC. ECON. REP. No. 731, RAcLAETHNIc
MINORITIES IN RuRAL AREAS: PROGRESS AND STAGNATION, 1980-1990, at 101 (Linda L.

Swanson ed., Aug. 1996), availableat http://www.ers.usda.gov/Publications/AER731/.
55.

DAvrD H. GETCHES ET AL., CASES AND MATERIALS ON FEDERAL INDIAN LAW 679 (5th

ed. 2005).
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2. Lack of PoliticalPower
As oppressed nations and as a minority race, Indian people have historically
lacked political clout. It was only in the 1940s that Native Americans first
established a solid presence in Washington, DC for the protection of their
interests.56 Later, with the onset of the termination policy of the 1950s in
which the political existence of tribes was being extinguished, Indians were
fully awakened to the fact that only an unwavering commitment to Indian
sovereignty could assure their survival - so that instead of a death sentence,
termination became a "major shot in the supratribal arm" that "galvanized
Indian leadership nationally."57 Thus united, Indian people won themselves
a right to self-determination and a greater voice in policy matters that affect
them.5 8 Today, Indians are actively engaged in the political process wherever
Indian policy is being made - from the legislature to the courts - and the
Indian vote is courted like any other voting bloc.5 9 Nevertheless, since Native
Americans represent only 1.5% of the American population, their interests
have continued to be often overlooked or outvoted, resulting in a widespread
failure on the part of the federal government to respond to their needs.6"
Likewise, the voices of rural people are not being heard. Such was not
always the case; after the Civil War, when faced with economic hardship of
56. COHEN, supra note 1, at 99-100. In 1944, fifty tribes came together to establish the
National Congress of American Indians (NCAI), which went on to fight termination legislation
before Congress. Id.Termination policy, formulated in the 1950s, was intended to fully subject
Indians to all U.S. laws and "to end their status as wards of the United States." When a tribe
was "terminated," the special relationship of tribes to the federal government was ended, they
became subject to state law, and their lands were converted into private ownership. CANBY,
supra note 5, at 26; COHEN, supra note 1, at 95-96; see also 28 U.S.C. § 1360 (2000).
57. GETCHES ET AL., supranote 55, at 216; STEVEN CORNELL, THE RETURN OF THE NATIVE
124 (1988) ("Not only did many Indians oppose the overtly assimilationist nature of
termination... but they were incensed at the lack of Indian input into either policy making or
implementation, a mockery of the spirit of the Indian New Deal."). What did assimilation mean
for Native Americans? "Much of U.S. policy toward American Indians has been based on
assumptions that the greater social good demanded that Indians become absorbed into
'mainstream' society. A number of policies.., have been implemented with the ulterior motive
of assimilation." ENCYCLOPEDIA, supra note 5, at 22.
58. See generallyCOHEN, supra note 1,at 97-112 (describing Indian self-determination and
self-governance).
59. GETCHES ET AL., supra note 55, at 679.
60. QUIET CRISIS, supra note 35, at ix (designating Native Americans as an "invisible
minority" small in size and geographically apart; reporting that Native Americans on tribal
lands do not have access to the same services and programs available to other Americans,
despite the federal trust responsibility).
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various sorts over a number of decades, rural people rallied against their
dominance by urban Eastern business interests, electing leadership responsive
to their needs and forcing federal farm and rural policy to be more tailored to
their needs.6 Today, however, "[rural people] are essentially unorganized,
unmobilized, and, except for a few interest groups representing local
governments, unrepresented. Their numbers are not growing as rapidly as the
total population, resulting in continuing declines in their representation in
Congress, as well as in the state houses around the country. ' '62 For example,
because state and federal congressional districts are drawn according to
population, rural areas lose voting power to both urban and suburban areas.63
For example, in 2002, only 13% of the congressional districts were considered
rural. 64 Also, rural people are only a demographic majority in five states Maine, Mississippi, South Dakota, Vermont, and West Virginia.65 It is true
that rural people have not had to overcome the same degree of ill treatment at
the hands of Congress as Indian people. Nevertheless, rural interests remain
frequently subordinated to more "important" (and usually urban) issues. The
average urban American citizen simply perceives rural problems as less
pressing than urban problems because they are less visible; thus, the health of
rural areas continue to decline.66
3. Stereotypes and Discrimination
Both Indians and rural people, as minority groups, are subject to
stereotyping and discrimination that has deep roots in every aspect of society.67

61. See generally DOUGLAS E. BOWERS, U.S. DEP'T OF AGRIC. ECON. RESEARCH SERV.,
Introduction to FEDERAL RURAL DEVELOPMENT POLICY IN THE TWENTIETH CENTURY 4-6
(2002), availableathttp://www.nal.usda.gov/ric/ricpubs/rural_development-intro.pdf(giving
the history of the rural development movement prior to the twentieth century).
62. Donald E. Voth, A Brief History and Assessment of Federal Rural Development
Programsand Policies,25 U. MEM. L. REV. 1265, 1289 (1995).
63. Bassett, supra note 22, at 291.
64. Id.
65. Id.
66. U.S. GOV'T AccOtiNTABITrY OFF., PUB. No. GAO/RCED-93-35, RURAL
DEVELOPMENT: RURAL AMERICA FACES MANY CHALLENGES 12 (Nov. 1992), available at
http://archive.gao.gov/d36tll/148124.pdf [hereinafter GAO RURAL CHALLENGES]. For
example, the United States as a whole is preoccupied with urban poverty, although poverty rates
are consistently higher in rural areas, irrespective of race. Bassett, supranote 22, at 301-02; see
also id. at 277 n.7 (stating that homelessness is a serious problem, but there are more poor rural
people in the United States than homeless persons).
67. See generally PHILIP J.DELORIA, PLAYING INDIAN (1998); DEVON MIHESUAH,
AMERICAN INDIANS: STEREOTYPES AND REALITIES (1996); Kim Chandler Johnson & John
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The most vicious stereotypes of Indians - that they are lazy, savage, drunk,
stupid, untrustworthy, or volatile - may easily be condemned as cruel.6"
Similarly, with some study one may realize that American pop culture images
of what constitutes a "real Indian" are oversimplifications based on
romanticism and misinformation and that North American Indian cultures are
in reality extraordinarily diverse.69 However, the most insidious and difficult
to eradicate form of stereotype or discrimination is the mainstream tendency
to view Native Americans only through the lens of history - a
"dehumanizing" view, because all real living cultures change.7" Society
cannot expect that for a modem Indian to be "real" he must live as his
ancestors did or forfeit his identity as an Indian. 7' Non-Indian Americans no
longer wear wigs like Washington and Jefferson did, nor do they ride around
all day on horses as in old Texas - yet no one would say that today,
Americans are not "real" Americans.72
Similarly, "ruralism," a term coined to denote "discrimination on the basis
of factors stemming from living in a rural area ... entails the projection of
stereotyped attributes by a more powerful majority group onto a less powerful
minority group.",7' At best, rural people are often described as less intelligent
and sophisticated than urban residents; at worst, they are called "dimwitted,
dirty, unkempt, and socially inept,' 74 gullible, ugly or deformed, inbred,
asexual or overly-sexual, and violent. 75 This reality has relegated rural
dwellers to a second-class status under the law and under governmental policy
and benefits.76 In addition to being a separate and independent basis for
discrimination, "ruralism" also exacerbates the impact of discrimination
against other groups, such as women and racial minorities.77 Such treatment
of Indian and rural people affects their ability to advocate successfully for their

Terrence Eck, Eliminating Indian Stereotypesfom American Society: Causes and Legal and
Societal Solutions, 20 AM. INDIAN L. REv. 65 (1996); Bassett, supra note 22; Pruitt, supra note
22.
68. VALERIE LAMBERT, CHOCTAW NATION: A STORY OF AMERICAN INDIAN RESURGENCE
162 (2007).
69. STATE OF THE NATIVE NATIONS, supra note 1, at 278.
70. Id. at 278-79.
71. Id. at 279.
72. Id.
73. Bassett, supra note 22, at 279.
74. Id. at 292-95.
75. Id. at 295-99.
76. Id. at 276.
77. Id. at 328-29.
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interests by lowering their self-esteem and tending to bias policymakers
regarding Indian and rural interests."8
4. Unique and EndangeredCultures
Both Native American and rural communities have histories and values that
are unique, treasured as part of their identity as a people and guarded, lest they
be lost in the face of a dominant culture. While in the past governmental
policy encouraged the suppression of Indian culture and religion, Indian
culture now receives some degree of federal protection.79 Of course, the form
and extent of such cultural protection is hotly debated, and stereotypes and
lack of understanding of tribal religion and culture have made it difficult for
Indians to protect their interests within the alien legal and political system of
the United States. "Today, the fundamental question raised by Indian
peoples' . . . insistence on maintaining a distinct tribal cultural identity is
whether their ...religious and spiritual values and beliefs can be reconciled

78. See Johnson & Eck, supra note 67, at 72-73. Exposure to derogatory or inaccurate
Indian stereotypes begins in early childhood and continues into adulthood. "Such depictions
can erode self-image among Indians, hamper their achievements and trivialize sacred and
religious customs .... 'Anindividual is never seen as an individual ....
' Id. Low self-esteem
has serious consequences, and many Indians link stereotypes to suicide, homicide, and
alcoholism. Id. at 72-73. "If you can't see me as an individual, then how can you understand
the problems we have as a people?" Statement by Frank Le Mere, Winnebago, available at
http://www.ncai.org/ncai/resource/documents/govemanceNCAlposis.htm (last visited June 5,
2008).
79. The governmental policies of assimilation and termination were destructive of Indian
culture. Termination was the ultimate assimilation policy. See supra notes 56, 57 (describing
assimilation and termination policy). Only the current policy of self-determination has allowed
Indian tribes to define their own futures in reference to their particular cultural heritage. See
supra note 5. This theme has been reflected in policies, programs, and legislation such as the
Indian Child Welfare Act, the Archaeological Resources Protection Act, the National Museum
of the American Indian Act, the Native American Graves Protection and Repatriation Act, the
American Indian Religious Freedom Act, the Tribally Controlled Schools Act, and the Indian
Arts and Crafts Act. COHEN, supra note 1, at 104-05. Additionally, on August 3, 1990,
President Bush signed into law Public Law 101-343 (104 Stat. 391) making November
"National American Indian Heritage Month." National American Indian Heritage Month, http:/f
www.doi.gov/bia/na-month.pdf (last visited June 5, 2008). "[During this month we are
reminded] of the importance of preserving the diverse cultural heritage of our people, and of
how our cultural heritage has become a part of the history and heritage of all Americans."
Charles W. Grim, Assistant Surgeon General and Director, Indian Health Service, Keynote
Address at the Opening Ceremony for National American Indian and Alaska Native Heritage
Month (Nov. 1,2004), availableat http://www.ihs.gov/Publicnfo/PublicAffairs/Director/2004_
Statements/HeritageMonth_2004-Nov_1 .pdf.
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with the subsequently introduced system of individual rights intended to
protect the ... liberties supposedly belonging to all ... citizens.""0 While
Native Americans should enjoy equal protection under the law, there is a
regrettable disparity in how Indian and non-Indian cultural resources are
treated.8 '
The argument that traditional while rural cultures need to be protected
seems to be a new one. Historically, while society has recognized cultural
rights in order to protect religious groups or other groups with non-Western
value systems from oppression by another culture, it has usually not acted to
protect one segment of a dominant culture from another.82 This past pattern
and practice of choosing what cultures to protect makes the idea of considering
small rural Western communities as an "endangered remnant culture" all the
more surprising.83 Nevertheless, one creative author argues that the current
Western population explosion in some areas of the country, with the
accompanying new land use and water laws, are threatening traditional
"cowboy" communities - in other words, those communities who want to
maintain their dependence on traditional ranching and agricultural economies
through continued use of the area's natural resources. 84 "The landscape and
cultural changes that [the boom cycle] is producing are viewed by many as the
final, fatal assault on the region's unique culture and environment."8 5 In short,
the "cowboys" are being subsumed by waves of persons who are outsiders to
their particular culture; they are resisting forces that urge assimilation and the
relinquishing of traditional ways of life. Concerned parties are struggling to
find a solution to this perceived cultural crisis. The author proposes that while

80. GETCHES ET AL., supra note 55, at 738-39.
81. Sherry Hutt, If Geronimo Was Jewish: Equal Protection and the Cultural Property
Rights of Native Americans, 24 N. ILL. U. L. REV. 527, 532 (2004).
82. A. Dan Tarlock, Can Cowboys Become Indians? Protecting Western Communities as
Endangered Cultural Remnants, 31 ARiz. ST. L.J. 539, 551 (1999). For example, there is no
strong movement to protect southern white culture from northern or Californian white culture.
83. Id.
84. Id. at 539, 543. In other locations, the threat is not due to a population boom; rural
culture is suffering as communities are slowly destroyed by the poverty and outmigration
coming as a consequence of the decline in small-scale fanning operations in the mid-twentieth
century. LAMBERT, supra note 68, at 177.
85. Tarlock, supra note 82, at 540. The boom cycle of which the author writes is that
which has hit areas like Denver, Bend, Spokane, etc. and turned rural counties into "rapidgrowth" counties. Those moving in are wealthy vacationers or retirees, often from the city, who
are unfamiliar with and perhaps under-appreciative of the traditional rural lifestyle and values.
See generally id. at 540-44.
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[flew communities would either self-identify with the surrounding
conventional minority cultures - Native American and Hispanic
- which they once oppressed, nor assume the non-exclusive group
rights which those minorities 'enjoy'.. .[it may be beneficial for]
at-risk [rural] communities [to] both rhetorically and practically
explor[e] ways to claim the perceived benefit of Native American
Tribes - resource inalienability and the recognition of group
cultural practices as a legitimate component of property rights.86
While as a nation "[w]e have taken . .

.

lack of political clout into

consideration for the protection of minorities made up of various ethnic groups
and even for women ...
no such protection has been contemplated for the rural
minority, whose values and traditions are now being voted into oblivion by the
larger, urban population."8 7
5. Obstacles to Economic Development
Both Indian and rural communities have identified numerous obstacles to
economic development that each group faces.8" First and foremost, lack of
financial capital is one of the most pressing issues facing tribes and rural
communities today. While all new businesses require capital investment to get
off the ground, individual Indians are in a unique predicament as compared to
other new businesspersons since they have historically lacked access to the
three main ways of raising money to start a new business - family money,
home equity, and the usual credit channels.8 9 Because of this dearth, Indians

86. Id.
at 582.
87. Bassett, supra note 22, at 292.
88. It is abundantly clear that some obstacles are shared by both communities - such as
difficulties in locating financial capital, a lack of human capital, disadvantages in location, and
infrastructure deficiencies. Other obstacles to development may have been cited by one group
and not the other; however, this does not preclude the possibility that an obstacle may also be
an issue for the other group, despite their silence on the matter. For example, one study claims
that rural communities suffer economically because they cannot easily develop the extensive
face-to-face business relationships that urbanites can, due to their proximity to markets and
suppliers. GAO RURAL CHALLENGES, supra note 66, at 3. There is no reason why this
predicament should not exist on Indian reservations, considering they too are far from the city.
Therefore, while a given problem may only be cited by one source - Indian or non-Indian it is cited it in this comment whenever common sense dictates that the obstacle should be treated
as shared by both parties, at least to some degree.
89. Miller, supra note 6, at 841-42; accordReloadingthe Dice, supra note 1, at 6 (stating
that lack of capital is just one of many obstacles often cited "in reports and studies or mentioned
in Indian Country as explanations of continuing reservation poverty"). Savings rates are also
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require seed money from some other source; if tribes and governments fail to
address this problem, the creation of Indian-owned private businesses will
continue to be hampered.90 The money is out there - the difficulty lies in
acquiring it. "There is more money in America and the world then there are
business deals. There is more money for Indian country than there are
entrepreneurs. '' Likewise, inadequate access to credit has also been cited as
a major obstacle to rural development.9 2 In rural communities, long-term
unemployment or underemployment may have depleted assets, savings, and
creditor goodwill. In addition, both Indian and rural communities lack access
to venture capital for starting or expanding businesses.93
There are other capital problems that are peculiar to Indian communities.
First, the perceived "instability" of tribal government may keep outsiders from
investing in a tribally-owned or individual Indian-owned business.94 Without
longstanding and well-developed institutions in place which can protect their
rights - such as an independent judiciary and common law codes - investors
are unwilling to risk their money on an enterprise in Indian country.9 5 Second,
tribes have difficulty persuading investors to locate on reservations because of
intense competition from non-Indian communities.96 This may be related to
the problem oftribal government "instability." Neighboring communities may
seem to offer comparably more established and more sophisticated institutions
for supporting business growth. 97

low for Indians. Id. at 7.
90. Miller, supra note 6, at 841-42.
91. Jerry Reynolds, StrategizingDeals that Build "A NationalEconomy" (pt. 1), INDIAN
COUNTRYTODAY, Nov. 15,2004, availableat http://findarticles.com/p/articles/mihb5088/is_
20041 1/ai_n18485317?tag=artBody;colI (last visited on June 22, 2008) (featuring excerpts
from a talk by Chuck Johnson presented at the National Indian Business Association Annual
Conference and Trade Show in September, 2004; stating that Johnson, of Johnson Strategy
Group, was commissioned by the Treasury Department in 2000 to study why the private equity
markets were not migrating into Indian country).
92. U.S. GEN. ACCOUNTING OFF., PuB. No. GAO/RCED 94-165, RURAL DEVELOPMENT:
PATCHWORK OF FEDERAL PROGRAMS NEEDS TO BE REAPPRAISED 22 (July 1994), available at
http://archive.gao.gov/t2pbat2/152437.pdf [hereinafter GAO PATCHWORK].
93. Id; see also Reynolds, supra note 91.
94. Reloading the Dice, supra note 1,at 6.
95. Miller, supra note 6, at 846-47.
96. Reloading the Dice, supra note 1, at 6.
97. Still, rural communities may be passed over by investors; although they might possess
institutional advantages, like Indian communities they often lack human capital, infrastructure,
and location. See supra text accompanying notes 103-15.
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Second, both rural American and Native American economies suffer from
human capital problems. Although their labor forces may express a
willingness to work, they often lack the education, skills, and technical
knowledge to get good jobs. The sparse population of rural areas tends to limit
human capital; when an employer has less of a population base to draw from,
he has a hard time finding workers with great breadth and depth of expertise.98
Lack of human capital has a domino effect on economic development. When
communities lack human capital, financial capital suffers as well; investors
want knowledgeable business managers, and when this cannot be provided,
business funding falls through." Investors also want good workers, and rural
people often need additional training that is technical (i.e. computers),
industry-specific (i.e. equipment maintenance), and even basic (i.e. reading,
writing, and mathematics). °° Rural people may also need to be taught
fundamental business skills - for example, how to develop or expand a
business, or how to recruit new businesses. Additionally, entrepreneurial skills
and experience are scarce among tribes.'' Finally, compounding tribal
troubles regarding human capital is the fact that not only do tribes often lack
the resources to develop that capital, alcoholism and other social problems
prevalent in Indian communities may keep many individuals from ever
achieving their human capital potential."0 2
Third, remote locations disadvantage the economies of both Indian and rural
communities; for this reason, location is one of the main factors cited as
inhibiting growth in rural areas. 0 3 For example, rurally-based businesses that
are far away from potential markets lack the opportunity for the face-to-face
communication and "presence" that is so important to business development
- and is much easier to achieve in urbanized areas.'O° Rural businesses also
have fewer transportation options available, and have greater transportation

98. GAO PATCHWORK, supra note 92, at 4; GAO RuRAL CHALLENGES, supra note 66, at

7.
99. GAO PATCHWORK, supra note 92, at 24.
100. Id. at 23.
101. Reloading the Dice, supra note 1, at 6.
102. Id. For example, Indians have higher death rates from mental health and chronic
diseases; by the late 1990s, they were five times more likely to die of cirrhosis and chronic liver
disease than the average American, and diabetes is four times more likely to be fatal in Indian
country. Teenagers are twice as likely to use illegal drugs and to get pregnant, and smoke
tobacco with greater frequency than non-Indian teenagers. Indian families suffer more often
from disintegration. STATE OF THE NATIvE NATIONs, supra note 1, at 9.
103. GAO RURAL CHALLENGES, supra note 66, at 3.

104. Id.
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costs due to their distance from markets. °5 Generally, remoteness tends to
hinder the gain of efficiencies that occurs when industries locate in close
proximity (otherwise known as agglomeration economies). "0Low population
density also means a lack of a market for a product or service in the immediate
community; businesses are thus forced to expend resources in seeking out
growth catalysts that would not have been needed in more densely populated
areas. 10 7 Finally, remoteness often causes rural communities to suffer from
lack of information; they tend to be both less aware of pertinent economic
developments, and out of touch with current expertise in a given field.'
Without such information, they may have difficulty learning what has worked
for businesses elsewhere, what could work for them, and what other issues
they may need to consider in order for their business to operate successfully."
Fourth, infrastructure deficiencies ensure that when it comes to both
fostering the development of local businesses and attracting outside
businesses, rural and Indian communities are handicapped compared to more
metropolitan areas. For Indian communities especially, "[c]ritical physical and
institutional infrastructures, such as roads, utilities, and banking and financial
services, are poorly developed, and in some cases, nonexistent. ' ' 1 This
includes a lack of technical support and services, which deters the growth of
specialized businesses."'
The situation is largely the same for rural
2
America. " Federal rural development programming, by its great emphasis on
105. HAROLD L. FossuM, COMMUNITIES IN THE LEAD: THE NORTHWEST RURAL

DEVELOPMENT SOURCEBOOK 3 (Northwest Policy Center, University of Washington Graduate
School of Public Affairs, Jan. 1993); Reloading the Dice, supra note 1, at 6.
106. GAO RURAL CHALLENGES, supra note 66, at 3.
107. FOSSUM, supra note 105, at 3.
108. Id.
109. Id. at 10.
110. Tootle, supra note 54, at 102. For example, in Indian country, houses are five times
more likely to be crowded and twenty times more likely to have inadequate plumbing. RACE,
PLACE, AND HOUSING, supranote 24, at 19-20. Only 22.5% of the citizens of the Navajo nation
have phone service, compared to 94% of citizens nationwide; nearly half of the Yurok
reservation lacks electricity. Miller, supra note 6, at note 329. Most reservations lack large
grocery stores, clothing stores, restaurants, motels, theatres or other entertainment, or bank
branches. Id. at 829.
111. FOSSuM, supra note 105, at 5. But see STATE OF THE NATIVE NATIONS, supra note 1,
at 133-34 (arguing that whether insufficient infrastructure is a symptom or a cause of
underdevelopment depends on local conditions, investment opportunities, and relative capital
investment; debating, so to speak, what came first, the chicken or the egg?).
112. Of twenty-nine government officials interviewed for one GAO study, fourteen were
very concerned about water and sewer services, thirteen were concerned about roads and
bridges, and eleven were concerned about telecommunications. GAOPATCHWORK, supranote
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bringing electricity, water, and communications to rural America, confirms
this need for more infrastructure." 3
Fifth, planning in both Indian country and in rural communities is often
flawed or nonexistent. Many reservations lack effective planning, or are

subject to too much planning and not enough action." 4 Similarly, half of rural
counties lack economic development plans that systematically examine "the
strengths, weaknesses, opportunities, and threats associated with an area's
income and employment base" due to lack of funding and staff resources." 5
Instead, planning efforts in rural communities are reported as being driven by
the availability of federal funds rather than a regular assessment of needs." 6
Sixth, both rural communities and Indian communities share particularized
issues related to natural resources. A lack of natural resources is of course
problematic for a community; many rural communities whose populations are
in decline are those which claim few natural amenities."' On the other hand,
natural riches can come with a high price. Reliance on a single, naturalresource-based industry makes communities vulnerable to changes in the
economy and in government regulations that affect that resource." 8 Indian
reservations in particular might not reap all of the possible benefit from their
tribal resources if they lack sufficient control over them." 9

92, at 21-22. Thankfully, however, rural people are only slightly less likely than average to
have inadequate plumbing. RACE, PLACE, AND HOUSING, supra note 24, at 20.
113. Of forty-three total rural development programs, seventeen are focused on
infrastructure such as water, sewers, telephone lines, roads, or public buildings. See infra app.
114. Reloading the Dice, supra note 1, at 6.
115. GAO PATCHWORK, supra note 92, at 5.
116. Id. at 27-28.
117. Reloading the Dice, supra note 1, at 6; Miller, supra note 6, at 837 (writing that many
tribes feel that a lack of natural resources is one of their main obstacles to tribal economic
development); McGranahan & Beale, supranote 44, at 5 (stating that nearly 70% of the frontier
counties low in natural amenities lost at least 5% of their population between 1990 and 2000).
118. GAO PATCHWORK, supra note 92, at 4. For example, mining counties have been losing
population as mines close in the mountainous West. Id. at 11.
119. Reloadingthe Dice,supranote 1, at 6-7. For example, the Secretary ofthe Interior was
originally given broad authority over timber sales on reservations, guided by detailed
regulations. See generally White Mountain Apache Tribe v. Bracker, 448 U.S. 136, 145-46
(1980). In 1989, the Special Committee on Investigations of the Senate Select Committee on
Indian Affairs identified losses of $300 million in the 1980s alone due to the BIA's "poor
management" of Indian forests and woodlands. S. REP. No. 101-402 (1990). As a result, the
National Indian Forest Resources Management Act was passed to provide a greater role for
tribes in the management of their own timber. 25 U.S.C. §§ 3101-3120 (2000). Although
federal investment in tribal forests still remains lower than for other U.S. forests, Indians have
been able to take advantage of less complicated regulatory burdens to remain in competition
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Seventh, tribes and rural communities can be their own obstacles to
economic development. For example, their governments may be ill-suited for
supporting economic growth. Local leadership has been called the most
important factor in community economic development efforts, and inadequate
local leadership has created significant obstacles to economic development in
rural communities; local governments who do not have a business perspective
are particularly unhelpful.120 Development also suffers if governments are
risk-averse. Unfortunately, businesspeople who are both knowledgeable and
less risk-averse often will not take leadership roles in the community because
Tribes may have a more unique
of lack of time or financial rewards.'
problem with their governments if they are externally imposed, as they may
be unworkable because they are a poor cultural match for that particular
tribe.'
Corruption has also been a problem with tribal politicians and
bureaucrats - and may be so with rural communities as well. 23 In addition
to governmental perspective, the attitudes of the local citizenry are important
as well. Tribal cultures may "get in the way" of development - and certainly,
tribes have the prerogative to choose the degree of enthusiasm with which they
pursue economic development opportunities. For example, Indian cultural
values may make certain types of business undesirable (such as gaming), and
"[a] market-oriented economy may be unappealing to communities resisting
assimilation.' ' 125 Eventually, on-reservation factionalism regarding the
direction and extent of economic development and growth may destroy

with U.S. forests. Local accountability rather than Washington-based management has worked
well; some of the biggest tribal operators of commercial logging operations have received
awards for forest management, including for sustainability. STATE OF THE NATIVE NATIONS,
supra note 1, at 166.
120. GAO PATCHWORK, supra note 92, at 5, 26.
121. Id. at 27.
122. Reloading the Dice, supra note 1, at 7. Many tribal constitutions were written,
imposed, or promoted to tribes by outsiders and did not take into consideration pre-existing
tribal governmental traditions. For example, constitutions which were promoted with the Indian
Reorganization Act generally allowed for a centralized government with a chief executive, a
one-house legislature, and a weak or nonexistent judiciary, regardless of what model of
government a tribe had previously utilized. Those tribes whose traditional governmental
systems were analogous to the IRA model have often proved to be more economically
successful than other tribes whose leadership traditions were decentralized, regional or clanbased, or theocratic. Id. at 17-18.
123. Id.at 6.
124. Id.at 7; Tootle, supra note 54, at 102.
125. Tootle, supra note 54, at 102.

Published by University of Oklahoma College of Law Digital Commons, 2008

AMERICAN INDIAN LA W REVIEW

[Vol. 32

stability in tribal decisions.' 26 Similarly, traditional rural residents opposed to
certain types of growth may stall rural development efforts advocated by a
127
separate segment of the community.
Eighth, poor federal and state attitudes towards Indian and rural
communities may also make their economic advancement difficult.,2 Native
Americans have said that federal and state economic development programs
remain counterproductive and discriminatory. 29 For example, some Indian
applicants have complained that U.S. Department of Agriculture (USDA; the
federal body primarily responsible for agricultural and rural development
efforts) program requirements deny them full and equitable access to USDA
programs. 3 ° The BIA has also been accused by Indians of being inept,
corrupt, and uninterested in reservation development, and is criticized for
having allowed non-Indian outsiders to control or thwart tribal decision
making on economic matters. 13 At the state and local levels, conflicts over
lucrative economic development opportunities for Indians (like gambling)
have arisen; the more lucrative the project, the less support it seems to be
given.132 Inthe end, some commentators feel that the long-term effects of
racism have undermined tribal self-confidence. 133 In comparison, rural
communities suffer from the neglect of the federal government; their interests

126. Reloading the Dice, supra note 1, at 6; Robert J. Miller & David D. Haddock, Can a
Sovereign ProtectInvestorsfrom Itself? TribalInstitutionsto Spur Reservation Investment, 8

J. SMALL & EMERGING Bus. L. 173, 201-02 (2004) (stating that new elections can cause such
extreme changes in tribal economic policies that a tribal council may work against investors it
had once worked with - and vice versa; when this occurs, both Indian and non-Indian
investment in Indian Country is chilled).
127. See Tarlock, supra note 82, at 539-44. The West was built on the traditional
commodities of lumber, livestock, mining, and irrigated agriculture. As the new "commodities"
of"climate, mountain and desert wilderness areas, scenery, free-flowing rivers and open space"
draw new residents out of the cities, "exurban" development and rural gentrification is the
result: rising land prices, property taxes, traffic, pollution, and sprawl. Id.
128. See discussion supra Part II.B.3 (discussing stereotypes concerning Native American
and rural people).
129. Reloading the Dice, supra note 1, at 7.
130. QUIET CRiSiSs,supra note 35, at 103. There have been a handful of class action lawsuits
initiated in the past decade by women and minorities, alleging discrimination in lending. See
generally Carmel Sileo, USDA FacesSeries of DiscriminationLawsuits, TRIAL, Jan. 2004, at
17 (describing the various cases and providing their citations).
131. Reloading the Dice, supra note 1, at 7.
132. Tootle, supra note 54, at 102.
133. Reloading the Dice, supra note 1, at 6. See also discussion supra Part II.B.3
(elaborating on the psychological effects of Native American stereotypes).
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have been subordinated to those of urban America."3 Funding is targeted to
more populous places, and more populous places receive more funding per
capita.' 35 In many instances, lawmakers have simply decided that rural
residents are able to look after themselves and can resolve issues with less
legal oversight and regulation. This attitude assumes not only that smaller
communities are more self-contained and self-policing, but also that they have
more leeway for their citizens to act without considering the consequences of
their behavior to others.'36 "While arguably reflecting respect for the
autonomy of rural residents, these
decisions also seem to evince a disregard for
' 37
welfare."'
their
and
people
rural
Finally, a worrisome reality for both Indians and rural residents is that the
need for funding often exceeds available grant funding. The United States
government is threatening the well-being of both Indian and rural residents by
both cutting funds for programming and failing to increase funding as needs
increase. In 2003, the U.S. Commission on Civil Rights completed a study of
the funding for Indian programs provided by the major United States
departments and agencies - the BIA, USDA, Health and Human Services,
Housing and Urban Development, Department of Justice, and the Department
of Education. 38 The Commission found that while federal funding for Indian
programs has increased, and is growing at a faster rate than total government
spending, the increase was not enough to compensate for an overall decline 1in
39
governmental spending power, or for a history of neglect of Indian issues.
Funding for critical services for Indians is disproportionately lower than
funding for similar services to other populations. 4 ° In 2003, for example, only

134. See Bassett, supra note 22, at 291 ("Rural people are so widely dispersed that they are
politically invisible."); id. at 300-01 ("[t]he urban assumption . ..reaches into lifestyle,
education, technology, and crime and justice. Indeed, it has been suggested that even our legal
system has an urban orientation."); id. at 276-77, note 6 (stating that during his 1997 State of
the Union address, President Clinton used the word "urban" a dozen times, but the word rural
only once, and that as a symbolic gesture: "The President proposed idea after idea on how to
fight the problems of urban America [but n]ot once did he even acknowledge that problems
exist in rural places, let alone offer a suggestion on how to fix them.").
135. FEDERAL INVESTMENT tN RURAL AMERICA, supra note 28, at 2. The study focused on
1994-2001. Id. at 8.
136. Pruitt, supra note 22, at 199, 202.
137. Id. at 206-07.
138. QUIET CRISIS, supra note 35, at 6. Together these agencies account for 90% of all
federal funding for Indian programs. Id.
139. Id. at 10, ix.
140. Id. at5.
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0.5% of total government spending was for Native American programs. 4 '
Between 1999 and 2003, only 0.00 16% of the USDA budget went to Indian
programs.'4 2
Because Native American programs generally receive
discretionary funding, if Congress fails to pass the requisite appropriations
legislation, funding is simply not available. 4 3 This policy has been referred
to as "termination by funding cuts," and naturally, fluctuating funding levels
hurt development efforts.'
The federal government has been spending more money per person in urban
areas than in rural areas (regardless of the particular political party in the
White House).'45 Additionally, in funding the USDA, Congress is prioritizing
farming support programs over rural economic development - maintaining
levels of rural development funding at only 2-5% of USDA's total budget
between 1996 and 2002.146 In 2008, USDA will allocate a mere 3% of its
budget to rural development; the agency will also eliminate spending for Rural
Business Enterprise and Rural Business Opportunity Grants, and will not
budget any funds for the Rural Economic Development Loans and Grants
programs. 147 Farm policy is not the same thing as rural policy, however.
Recall that only about 20% of rural counties are farming-dependent, and that
overspending on subsidies to the largest farms actually helps drive smaller
farmers out of business and retards rural development.148 Rural people may of
course turn to other agencies for assistance; one-third of the funding utilized
141. Id. at 10.
142. Id. at 100.
143. See id. at 7. A department's budget consists of two types of funding: mandatory and
discretionary. Discretionary authority is provided in annual one-time appropriations acts, while
mandatory authority is authorized through legislation. The cited study generally examined
actual budget authority. Id. See also infra notes 310-11 and accompanying text (discussing
budgeting terminology).
144. QUIET CRISIS, supra note 35, at 6, 102.
145. FEDERAL INVESTMENT INRURAL AMERICA, supranote 28, at 1. The study focused on
the period between 1994-200 1. Id. at 8.
146. Id.
147. About USDA: 2008 Budget Charts, available at http://www.usda.gov/documents/
Budget200810 75.pdf (last visited June 5, 2008); U.S. DEP'T OF AGRIC. 2008 BUDGET at 50,
available at http://www.obpa.usda.gov/budsum/fy08budsum.pdf (last visited June 5, 2008)
[hereinafter USDA 2008 BUDGET]. Asjustification for this cut, USDA claims that the Business
Enterprise and Opportunity programs only benefited a limited number of communities, and that
the USDA will focus anew on programs that have more potential for encouraging investments
and reaching a broader range of communities. In contrast, Rural Economic Development
programs will be continue to be funded by means of interest collected from electric and
telephone loan prepayments. Id.
148. FEDERAL INVESTMENT IN RURAL AMERICA, supra note 28, at 1, 6-7.
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for rural development programs has historically come from as many as fifteen
other agencies.49 However, the number of dollars these agencies ultimately
spend per person in rural communities is very small. 5 ° For example, only
0.001% of total per capita federal funding was dedicated towards community
development activities in rural areas from 1994-2001.'I
III. The "DeadliestEnemies " Relationship Between Indian and Rural
Communities
Indians and their non-Indian neighbors have not historically been allies, and
the rift between Indian and rural communities runs deep and is not easily
overcome by pointing out their common characteristics and experiences. The
results of this old animosity between Indian and non-Indian peoples - "[t]he
long history of warfare, imported disease, land loss, cultural suppression,
racism, and paternalistic federal control of reservations"' 52 - have taken a toll
so severe as to have handicapped Indian nations to the present day.' 53 At the
very best, Indian and rural relationships may still be marked by a feeling of
separateness; at the very worst, open hostility remains.
A. The HistoricAnimosity Between Tribes and Rural Communities
In 1886, the United States Supreme Court decided the landmark case of
United States v. Kagama,54 which upheld the federal Major Crimes Act of
1885'.. in extending federal criminal jurisdiction over the tribes for certain
serious offenses. In allowing this increase in federal jurisdiction, the Court
reaffirmed the trust relationship and domestic dependent nations concepts
propounded earlier that century in Cherokee Nation v. Georgia.51 6 The Court
was concerned that "[the Indians] owe no allegiance to the states, and receive
from them no protection. Because of the local ill feeling, the people of the

149. Id.at 5.
150. Id.
151. Id.at 1 (suggesting that the population figures warrant greater spending). Recall that
currently, about 20% of the U.S. population lives in rural areas. GAO REPORTING RURAL
GRANT FUNDING, supra note 26, at 3.
152. Steven Cornell & Joseph B. Kalt,Sovereignty andNation-Building:The Development
Challenge in Indian Country Today, AM. INDIAN CULTURE & REs. J., Nov. 1998, at 187, 195.
153. Id.
154. 118 U.S. 375, 384 (1886).
155. Act of Mar. 3, 1885, ch. 341, 23 Stat. 385, repealedby Major Crimes Act of 1948, 18
U.S.C. § 1153 (2000).
156. 30 U.S. (1 Pet.) 1, 13 (1831).
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states where they are found are often their deadliest enemies."'57 This
characterization has proven to be a self-fulfilling prophecy difficult to
eradicate from federal Indian law, and continues to define the relationships
Indian people share with their non-Indian neighbors today." 8
The overall Indian feeling of separateness from their non-Indian neighbors
is well documented in a 1997 study by the American Indian Policy Center
designed to explore the perceptions of communications and relationships
between reservation Indians and non-Indians from neighboring
communities. 5 9 "The Indian and non-Indian communities remain largely
separate from each other. With some exceptions, there seems to be little
understanding or respect for each other's values, traditions, and lifestyles."' 6 °
The long history of distrust between the communities would surface around
age twelve, when Indian teenagers began to perceive that they were different
than the local white community. 6' The most commonly cited barrier to
communications was lack of knowledge; participants felt that ignorance was

157. United States v. Kagama, 118 U.S. 375, 384 (1886) (emphasis added).
158. In his landmark book Social Theory and Social Structure, first published in 1949,
twentieth century sociologist Robert K. Merton describes the self-fulfilling prophecy:
[It] is, in the beginning, afalsedefinition of the situation evoking a new behaviour
which makes the original false conception come 'true.' This specious validity of
the self-fulfilling prophecy perpetuates a reign of error. For the prophet will cite
the actual course of events as proof that he was right from the very beginning.
Wikipedia: Self-Fulfilling Prophesy, http://en.wikipedia.org/wiki/Self-fulfilling_prophecy (last
visited June 5,2008). See also discussion supra Part II.B.3 (regarding exactly how this is a selffulfilling prophesy).
159. JOHN POUPART & TRACY BECKER, AMERICAN INDIAN RESEARCH AND POLICY
INSTITUTE,

COMMUNICATIONS AND RELATIONSHIPS

BETWEEN RESERVATION AMERICAN

INDIANS AND NON-INDIANS FROM NEIGHBORING CoMMuNITIEs (Nov. 1997), available at
http://www.airpi.org/research/relation.html. The study was a response to longstanding problems
between the groups which not being resolved due to a lack of a formal venue for tribes to work
with city, county, and local governments, as well as an informal communication network. Such
a venue had not been developed for various political and historical reasons, including what the
authors ambiguously called a "lack of accurate historical, legal, and political information about
Indians." Id.at Introduction, available at http://www.airpi.org/research/relintro.html. The
methodology of the study was simple. The authors first interviewed focus groups and
distributed surveys; afterwards, they compiled the results in report format. The focus groups
were held on "two different Indian reservations;" one consisted ofboth Indians and non-Indians
from the neighboring communities, and the other was entirely Indian. Id.at Methodology,
availableat http://www.airpi.org/research/relmethod.html.
160. Id.at Overview of Survey Findings, available at http://www.airpi.org/research/
relsurvey.html (citing one survey participant).
161. Id. at Focus Group Findings, availableat http://www.airpi.org/research/relfg.html.
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present in both cultures. 6 2 Furthermore, a lack of real interaction and real
listening served to affirm stereotypes; even where communication occurred,
different communication and problem solving styles would cause frustration
and misunderstanding. 63 Participants resignedly claimed that despite their
best efforts, improved relations would likely take generations to change."
The economic development context may be a particularly difficult one for
two separate and often non-communicative communities to navigate; where
one community takes steps to increase its prosperity, another may look on with
less than wholehearted support. One scholar devotes considerable attention to
studying the interface that developed between an Oklahoma Choctaw
community and a local community after the Choctaw Nation made plans to
build a travel plaza in a town of mixed whites and Choctaws. 65 While the
project bonded the Choctaw community together, it brought to the surface the
racial tensions between the Choctaw tribe and both white and black nonChoctaws who lived in the Choctaw Nation. 66 The project was intended to
162. Id. at Overview of Survey Findings, available at http://www.airpi.org/research/
relsurvey.html.
163. Id. at Focus Group Findings, available at http://www.airpi.org/research/relfg.html
(stating that Indians often would not talk about their culture unless asked, because they did not
wish to interfere with others' cultures).
164. Id. A mediator might have been helpful in such a situation; however, there was no one
person or entity whom both communities respected who could bring the two sides together to
communicate in a rare non-governmental venue. Informal intermingling - "socializing,
working together, and 'just plodding along with inter-racial relationships"' - was suggested
by participants as a good thing to try. However, talking about "racism" was not; such a general
and negative word needed to be avoided, as the use of the term tended to cause breakdowns in
communication. The authors of the study suggest that "[a]nother way to improve cross-cultural
interactions may be for American Indians and non-Indians to talk less in terms of conflict and
more in terms of shared interests, in other words, the things they share in common." Id. at
Conclusion, available at http://www.airpi.org/research/relconclude.html (emphasis added).
Authors such as Biolsi and Pommersheim agree. See infra notes 189, 337 and accompanying
text.
165. LAMBERT, supranote 68, at 157. The town was about 20% Choctaws - two times the
average population of Choctaws in Choctaw Nation communities. Id.
166. Id. at 159. The unique history of Choctaw Nation is important to understand current
race relations. Before Oklahoma was a state, the Choctaw tribal law and structure governed.
However, after statehood in 1906, whites took control and new institutions, such as segregated
schools, were created to redraw racial boundaries. Interestingly, Choctaws were treated as
"white," and encouraged to stay away from the black population. By separating Indians from
blacks under state law, and by considering Indians as equal to whites, it was hoped that the
Indians would soon melt into the white population. They did not. With the arrival of the SelfDetermination Era, the Choctaw reasserted their Indian identity - and soon enough they were
met with white resistance. According to some Choctaws, expressions of prejudice against them
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not only benefit Choctaw Indians through new jobs, but also to bring new
services and customers to the whole community; nevertheless, many local
people resisted taking pride in what their Indian neighbors had planned.
Indeed, most of the resistance to the travel plaza project came from nonChoctaws.167 Some vocalized stereotypes as a method of resistance - calling
Choctaws lazy, savage, drunk, stupid, untrustworthy, and volatile.' Others
claimed that "before long" non-Choctaws would lose their land to the tribe,
169
and that they would no longer be allowed to live within Choctaw Nation.
"Evidence from elsewhere in Indian country suggests that the responses of...
non-Choctaws to the tribal travel plaza and to Choctaw tribal nation building
are part of a larger, patterned set of non-Indian responses to the acts of tribal
nation building that have taken place on many reservations and tribal trust
lands during the late twentieth and early twenty-first centuries."' 7 °
These "patterned set" of responses are extraordinarily pronounced in other
locales. For example, Thomas Biolsi documented the causes of the severe and
protracted racial struggles on and near the impoverished Rosebud Sioux
reservation in South Dakota.17 ' In that state, the "cowboy and Indian" wars of
yesteryear have never ceased; "the problem" goes back centuries, comes from
both whites and Indians, and is embedded in the social fabric. 7 2 Biolsi writes
that "it is not uncommon to hear Indian people speak about the 'frontier
mentality' of whites in the state."' 73 South Dakota Indians fear abuse at the
have increased noticeably since the 1970s. See id. at 160; see also id. at 182-204.
167. Id. at 161.
168. Id. at 162.
169. Id.
170. Id. at 163.
171. See generallyTHOMAS BIOLsI, DEADLIEST ENEMIES: LAW AND RACE RELATIONS ON
AND OFF ROSEBUD RESERVATION (2001). The Rosebud Reservation contains the entirety of
Todd County, as well as parts of other counties; Todd County is one of the twenty poorest
counties in the United States. Indianz.com, Poorest County in U.S. is Home to Reservation
(Dec. 1,2005), http://www.indianz.com/News/2005/011515.asp [hereinafter PoorestCounty].
The tribe measures unemployment at 85% and poverty rates at 80%. Rosebud Sioux Tribe:
Demographics, http://www.rosebudsiouxtribe-nsn.gov/demographics/print.htm (last visited June
5, 2008). It is interesting to note that on the other hand, the U.S. Department of the Interior
Indian Labor Force Report claims unemployment on Rosebud stands at only 34%. Id. Other
South Dakota reservations are faring even worse than Rosebud in terms ofpoverty. The poorest
county in the United States is Buffalo County, South Dakota, home to the Crow Creek Sioux.
Ziebach County, South Dakota, had the third lowest incomes and is home to the Cheyenne
River Sioux. Poorest County, supra note 171.
172. BIOLSI, supra note 171, at 4 (reporting the words of a Lakota woman as quoted in a
local Rosebud Reservation newspaper).
173. Id. at3.
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hands of the state law and the state courts, seemingly for very good reasons.
For example, Indians are incarcerated at a much greater rate in South Dakota
than the white population, and they have been given harsh sentences for minor
crimes."' Government officials have even been permitted to publicly deride
Indians as hopeless, godless, jobless, and lawless - without reprimand.' 75
The unfortunate reality is that circumstances such as those in South Dakota
are repeated elsewhere in the country. The U.S. Commission on Civil Rights
recently sought comments about racial discrimination in border towns across
the nation from a panel of six individuals, including those with personal
experience with discrimination.'7 6 According to one participant, Navajos are
often subjected to verbal, financial, and physical abuse; moreover, hate crimes
still occur, and are so widespread "as to be considered normative by
community members . . . . [F]ewer than 5 percent of victims report
incidents."' 7 7 When the police chief of one town known for racial violence
claimed that progress was being made, he was countered with the argument
that while "[t]he common forms of discrimination . . . appear to be less
aggravated and fewer in number than what we experienced in the 1960s into
the 1970s... [s]ome have surmised that perhaps.., the perpetrators have only
become more adept and have more refined their culture of hate.' 78 In these

174. See id. at 192 (noting that in 1999, 8% of the state population was Indian, while 21%
of the male prison population was Indian); see also In re T.J.E., 426 N.W.2d 23, 23-26 (S.D.
1988) (where a court reversed a conviction of an eleven-year-old girl for burglary and juvenile
delinquency when she stole a chocolate Easter egg from an off-reservation grocery); State v.
Chief Eagle, 377 N.W.2d 141, 142 (S.D. 1985) (where an Indian man received five years in the
penitentiary for being a habitual offender after he was arrested for getting drunk and entering
an unlocked car to eat a can of beans).
175. See BIOLSi, supra note 171, at 192 (remarking that when a state prosecutor stated in
1990 that the "Native American culture as we know it now... is a culture of hopelessness,
godlessness, ofjoblessness and lawlessness," the attorney general refused to remove him from
office).
176. Alysa Landry, Local Officials: Border Town BriefingInconclusive, THE DAILY TIMES
(Farmington, N.M.), Nov. 13, 2007 (on file with author). This was not the first time the
Commission had stepped in to investigate race relations between Indians and non-Indians; it had
already produced two reports on racial violence in the Farmington area: one in 1974, and the
other in 2004. The results of this new panel will be compiled and reported to Congress, but it
may take over a year before it is available. The topic was too broad to cover in the three hours
allotted. The Farmington police chief stated that "[t]he overall problem was far bigger than they
thought. We were talking about health care, business, law enforcement." Id.
177. Id.
178. Id. The Farmington police chief said his town had a relationship with Indians that was
"tenuous at best and violent at worst," with officials trying to correct wrongs. Id.
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terrible circumstances, why would an Indian look kindly on his rural white
neighbor, and make overtures toward cooperation with him?
Indians and their governments are not the only parties wary of their
neighbors; non-Indians have their own concerns about their personal security.
For example, those non-Indian individuals residing on the Rosebud Sioux
reservation worry about abuse by an "unresponsive, undemocratic" tribal
government or court, express concerns about being taxed or regulated out of
business ("what check is there on tribal authority over whites?"), and dread
"losing everything they and their families have worked for and being 'run out'
by tribal government."' 79 State and local governments have separate worries;
some view tribes as competitors in small economic markets or for a small tax
base, and so resent tribal economic development efforts. They argue that
tribes have unfair competitive advantages - such as lax regulations
encouraging a detrimental "race to the bottom" mentality - which draws
businesses away from rural areas and into Indian country. Additionally, states
fear costs associated with the exportation of pollution, social problems, and
other externalities to the regions surrounding reservations.'8 0
B. The Role of FederalIndian Law in EncouragingRacial Tensions
Apart from individual or governmental attitudes, another barrier to Indians
and non-Indians uniting to pursue economic development is federal Indian law
itself. "If Indian law were different, or if there was no Indian law, 'Indianwhite relations' . . . in the United States might have been profoundly

179. BIOLSI, supranote 171, at 191. Nevertheless, Indians confronted by the fears of white
property owners on their reservations resist the idea of "naturalizing" non-Indians into the
reservation culture to relieve these fears. "[T]he whole point of having a reservation and Indian
people being able to live here in one place is for us to be able to continue with our culture, our
language, our religion." Id. A Lakota man commented that either allowing non-Indians into
tribal government, or "integrating" tribal government into the state system, would threaten the
survival of Lakota cultural values. Id. SeegenerallyMiller & Haddock, supra note 126, at 20208 (discussing cases which demonstrate dramatic and unpleasant economic consequences for
non-Indians after tribal governments revoked their support and "ran out" their businesses and
noting "[t]he vast majority of tribal court decisions are rendered after fair procedures and
deliberations by a court or jury, using standard rules and practices, and after granting all parties
equal protection and due process. Notwithstanding this fact.., there have been a few tribal
court cases that cause serious concerns for non-Indians and Indians alike .... ").
180. See Matthew M. Fletcher, Reviving Local Tribal Control in Indian Country, 53 FED.
LAW. 38 (2006), [hereinafter Fletcher, Reviving Local TribalControl]. The author discounts
these, however, as mere political barriers, and argues that no legal barrier really stops tribes and
rural communities from negotiating and entering agreements. Id. But see infra note 352
(identifying an author who disagrees that these barriers to cooperation are so easily removed).

https://digitalcommons.law.ou.edu/ailr/vol32/iss2/7

No. 2)

SPECIAL FEATURES

different."' 8' Disempowerment of Indians is not a historical accident or purely
a result of individual or local "discrimination" or "racism," rather, it is the
result of larger, systemic processes.'82 "The assumption that the deadliest
enemies of Indian people are their non-Indian neighbors, against whom they
must be protected by the federal government ...

elides the role of the law

itself in making Indian and non-Indian people on and around reservations into
deadliest enemies."' 83 The problem stems from the existence of two different
governmental systems: a federal-state-local system, and a federal-Indian
system. In heading both of them, the federal government inevitably makes
laws for both of them which conflict - and are battled out at the local level.'
In the "zero-sum political game" that follows, wins for Indians mean losses for
non-Indians, and vice versa, and tensions between the communities are born.8 5
"Indian law, thus, does not ameliorate local ill feeling or protect Indian people
from attacks by the people of the states. Rather, it8 6is an incitement to
litigation, political struggle, and racial 'hard feelings."",1
This local Indian-white struggle squelches potential alliances between
Indian and non-Indian communities - despite the fact that the many
commonalities existing between the groups could be much more compelling
than their assumed differences.' 87 For example, both Indian and non-Indians
are members of rural economies that have been marginalized by global
capitalism.'88
Although Indian-white differences - cultural, linguistic, politicaleconomic - are potential separators, class/regional situation is a
potentially strong unifier .

. .

. [c]ertainly

. .

. poor white rural

families must have a great deal in common with poor [Indian]
families ....

Indeed, it is surprising that this has not happened,

and requires explanation. Looking at class and region, there are

181. BIOLSI, supra note 171, at 182.
182. Id. at 183.
183. See id. at 206-07.
184. See id. at 198.
185. Id. at 18-19.
186. Id.
187. See id. at 198-99 (stating that because "[e]veryday political threats come from local
opponents... 'everyday resistance' is understandably directed toward local 'deadliest enemies,'
not more distant, less distinct enemies ... it is not surprising that no sustained 'coalition'
politics crosses the race line .... ").
188. Id. at 195.
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good historical reasons to predict that.. .Indians
and whites would
89
not be 'deadliest enemies' but rather allies.1
Also, looking at how both Indian and rural communities have been disregarded
by the federal government, there is additional weight to the argument that but
for federal Indian law, the communities would be allies.
C. Reinforcing the "Separateness" of Indian andRural Communities
There remains for discussion one more cause of the current divide between
rural and Indian communities - that their "separateness" is reinforced by
modem scholars and other entities that lack either the creativity or the
necessary data to recognize the commonalities that exist between Indian and
rural communities, and the consequential potential for their cooperation. First,
rural development scholarship largely fails to consider Indian reservations as
an important segment of rural communities. For example, one set of coauthors claim that they would have included reservations in their case studies
on rural America but for their "own interests and previous field work
experience."' 90 Another author, one of the few rural scholars who even
attempts to address the Indian situation, suggests that reservations might not
be treated more often by rural sociologists because "most of the . . .
reservations do not practice extensive farming, livestock raising, or other
agricultural pursuits that can define them as rural in a traditional occupational
sense."' 9' Yet, while that particular author gives a basic historical and political
overview of reservations to his fellow rural scholars, he fails to suggest that the
reservation citizenry have much in common with their rural neighbors. In the
end, the impression the author leaves of Indian reservations is one of islands
in a sea of the larger rural American landscape. 92

189. Id.; see also id.at 195-96. There have been periods in American history when
interregional conflicts became more pressing than intraregional tensions - for example, in the
heyday of the Populist movement when Eastern interests were prospering at the expense of the
agricultural West. The diverse Western citizenry realized then that the "real enemy" was in
Washington. Id.See also discussion supra Part II.B.2 (stating that today, both Indian and rural
communities lack political power).
190. THOMAS A. LYSON & WILLIAM W. FALK, FORGOTTEN PLACES: UNEVEN DEVELOPMENT
IN RURAL AMERICA 5 (1993).

191. Michael P. Nofz, Rural Community Development: The Case of IndianReservations, 6
RURAL Soc'Y 69 (1986); see also discussion supraPart II.A (this simple definition of "rural,"

of course, belies the real complexity of what it means to be "rural," as demonstrated earlier in
this comment).
192. The sparse existing literature which explicitly suggests that a solution to the economic
problems of rural America and Indian reservations might be to work together has been cited in
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Second, federal agencies and federal programming also do not ameliorate
the destructive feeling of community "separateness" because they fail to strike
an appropriate balance between considering Native Americans as part of the
larger rural community, and giving them the special attention they need to
succeed economically. For example, while Indians may technically be eligible
to apply for many rural economic development programs, program
descriptions often do not make it explicitly clear that Indians are considered93
to be rural community members who may benefit from such public funding.
Thus, the federal agencies fail to sufficiently draw Indians within the greater
scope of rural programming. 94 On the other hand, rural America has come to
mean simply all that is "not urban," to the detriment of individual communities
included in the breadth of that definition who have special needs. The federal
government should be on notice that different rural communities have different
programming needs and capabilities, and adjust its public face accordingly. 95
IV FederalFundingfor Economic Development in Rural and Indian
Communities
To support the argument that there are advantages to rural and Indian
communities working together on economic development projects, it is useful
to analyze first what funding the federal government is already providing to
both communities separately for such purposes. For example, how many
programs are offered? How much money is available? What is the role of the
USDA in providing rural development funding to both Native American and
rural communities? In fact, the availability and funding of both rural and
Indian economic development programs has been inconsistent, and subject to
the policy whims of Congress. Currently fifty-six percent of economic
development programs do not list Indian people as eligible applicants, and
there probably are not enough rural development programs available to meet
the needs of Indian and rural communities.

this comment. See supra note 189; see also supra text accompanying notes 159-170 and note
337.
193. See discussion infra Part V'B. 1 (exposing some of the difficulty in determining Native
American eligibility for federal funding).
194. Id.
195. See generally discussion infra Part V.B.2 (regarding USDA program guides and staff
available to reach out to Native Americans and support Indian interests).

Published by University of Oklahoma College of Law Digital Commons, 2008

AMERICAN INDIAN LA WREVIEW

[Vol. 32

A. A BriefHistory of RuralEconomic Development
The history of rural development programming in the United States is long
and varied. Scholars have claimed that this policy area has been one of the
most difficult areas to enact and coordinate, owing to the massive scale of rural
America which makes many policy options too expensive or too diffuse in
their effects to noticeably impact rural people.'96 Rural communities wanting
assistance with economic development have had to navigate the federal system
of national, state, and local governments, where authority for federal programs
is spread over three branches of government. Furthermore, with different
entities and administrations have come different opinions regarding the
importance of rural America and the proper role of government in economic
affairs.'97

Federal involvement in local rural affairs began around the time of the Civil
War after concerns were voiced about the disadvantages of and lagging
development in rural areas - who were being left behind politically,
economically, and culturally by urban centers.198 Rural economic development
has since had clear phases of major study and program/policy responses: the
Civil War until the start of 1900s; the Great Depression and New Deal; the
Post-World War II period until the farm crises of the 1980s; and the 1980s to
the present.'99
Because most rural people were farmers until well into the Great
Depression, the initial focus for relief efforts was farming, and policy
primarily focused on farms and the needs of farm families.2"0 Their needs gave
birth to a wide variety of agencies and programs, and great effort was made to
improve farm efficiency, roads, postal delivery, schools, community centers,
and education - essentially all aspects of rural agricultural living - with only
mixed success.2 ' After World War II and into the 1950s, when it became

196. BOWERS, supra note 61, at 1. Indian economic development programming has
experienced similar dramatic vacillations in program availability and dollar amounts, depending
on current federal attitudes. Nowhere in the rural development historical literature is this
analogy made. Id.
197. Seeid. at2, 7.
198. See id. at 2; see also supra note 189 (regarding the Populist movement as a response
to disagreeable federal policy).
199. Seeid. at2-8.
200. Voth, supra note 62 at 1267-68; ANNE B. W. EFFLAND, Conclusion: One Hundred
Years of Rural Development Policy, in FEDERAL RURAL DEVELOPMENT POLICY IN THE
TWENTIETH CENTURY 1 (2002).
201. See Voth, supra note 62, at 1272; EFFLAND, supra note 200, at 1-2.
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apparent that previous agricultural policy had failed and rural populations were
dwindling, federal policy and programming was directed instead at stopping
rural-to-urban migration. °2 In other words, rather than continue trying to
"improve" the quality of rural America, policy was aimed at "preserving" or
"maintaining" what remained of it in the face of steady decline.
To further this goal of preservation, more effort was expended to integrate
federal and local development resources, and to give local government and
private organizations a greater role in rural development policy.203 A core
strategy for development became the community and/or regional development
strategy, focusing on locally based self-help and leadership development.2 °4
Categorical grant programs also rose in popularity, and brought with them
extensive guidelines and requirements, in addition to more federal involvement
in local affairs. 20 5 At the same time, a critical decision was made to consider
"rural development" a separate program area of the USDA. 20 6 After it was
given primary responsibility for rural economic development, the USDA
began to focus more resources on non-farm economic development. 27 As
rural areas diversified, rural issues had become more varied; today, less than
one sixth of rural counties are still heavily dependent on farming for income.20 8
A few decades later, the agricultural crises of the 1980s paralyzed the
federal government and wrought dramatic economic changes on rural
America.20 9 Officials extensively assessed rural conditions and programs, but
took little action and promoted few new developments - probably due to
sizeable budget constraints.210 An explosion of new federal initiatives finally
came through in the early 1990s. 211 In 1993, the USDA was reorganized and
featured a new focus on rural development via the Rural Development Mission

202. See BOWERS, supra note 61, at 7; EFFLAND, supra note 200, at 2.
203. See EFFLAND, supra note 200, at 2.

204. Voth, supra note 62, at 1274.
205. Id. at 1275.
206. See id. at 1269.
207. EFFLAND, supra note 200, at 2.
208. BOWERS, supra note 61, at 1; see alsoFEDERAL INVESTMENT IN RURALAMERICA, supra

note 28, at 7 (reporting that ERS classifies a county as farming-dependent if 15% or more of
earnings or employment comes from farming); PROBST, supra note 30, at 1 app. C (stating that
only 10% of rural employment comes directly from farming and agricultural services); Bassett,
supra note 22, at 280 (writing that only about 6% of all rural dwellers are farmers); GAO
PROFILE OF RuRAL AREAS, supra note 26, at 15 (claiming that manufacturing is actually the

dominant economic activity in the rural economy today).
209. Voth, supra note 62, at 1277.
210. Id.; EFFLAND, supra note 200, at 5.
211.

See EFFLAND, supra note 200, at 6.
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Area; its mission currently is "to increase economic opportunity and to
improve the quality of life for all rural Americans. '' 212 The reorganization
allowed for the continuance of public and private partnerships, as well as a
regional approach that emphasized local strategic planning based on locally
identified needs.2" 3 There would also be a new focus on Indians as rural
community members.214
Now, after changes to the economy since the 1990s, rural development
efforts might again be jeopardized." 5 First, and most critically, budgetary
constraints have returned, so that any future action in rural development will
be focused at the local level - or perhaps the state level.21 6 Second, rural
policy has been gradually "co-opted into a narrower focus upon commercial
and production agriculture,""1 7 which partially explains the lack of coherent
rural policy in the United States.2"' Third, little research has been done to
evaluate the effect of more recent development programs; there certainly is
little evidence to suggest that programs and policies have had a positive

212. See id. at 7; U.S. DEP'T OFAGRIC., PROGRAM AIDNO. 1924, AMERICAN INDIANS AND
ALASKA NATIVES: A GUIDE TO USDA PROGRAMS 50 (Feb. 2007), [hereinafter 2007 GUIDE TO
USDA PROGRAMS FOR INDIANS]; see also U.S. DEP'T OF AGRIC., PROGRAM AID 1617, Rural
Development in GUIDE TO USDA PROGRAMS FOR AMERICAN INDIANS AND ALASKA NATIVES
(Oct. 1997), http://www.usda.gov/news/pubs/indians/open.htm [hereinafter 1997 GUIDE TO
USDA PROGRAMS FOR INDIANS] (stating the mission of Rural Development formerly was "to
create self-sustaining, long-term economic development in areas of pervasive poverty,
unemployment, and general distress, and to demonstrate how distressed communities can
achieve self-sufficiency through innovative and comprehensive strategic plans developed and
implemented by alliances among private, public, and non-profit entities").
213. EFFLAND, supra note 200, at 7.
214. See COHEN, supra note 1, at 1314-15. From the late 1980s into the early 1990s, tribal
advocates lobbied for the inclusion of tribes in USDA programs, and succeeded in obtaining
Indian-specific provisions in both the 1990 and 1996 USDA reauthorization bills. The agency's
capital programs would be included in the three percent appropriations set-aside for federally
recognized tribes. Id. Aiding this effort was an Executive Memorandum dated April 29, 1994,
which clarified the operation of a government-to-government relationship between tribes and
the United States - including the increase of USDA's emphasis on economic development
activities and programs with tribes, and the increase of the Rural Development mission area's
funding for business and infrastructure projects in Indian communities. Dan Glickman, Preface
in 1997 GUIDE TO USDA PROGRAMS FOR INDIANS supra note 212; see also infra text
accompanying notes 229-235 (regarding how and when Native Americans first gained access
to USDA programs).
215. EFFLAND, supra note 200, at 7-8.
216. See id. at 8; see also Voth, supra note 62, at 1292.
217. Voth, supranote 62, at 1288.
218. Id.
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effect.2" Finally, the responsibility for rural development programs is now
widely dispersed, with USDA as the "lead agency" but other agencies being
involved. 22' This both complicates the process for obtaining aid and results in
a lack of unity in the federal approach to development activities. The USDA
agrees that a comprehensive strategy is needed - but anticipates difficulties
in formulating such a strategy because authority and responsibility for rural
economic development effectually lies with no single federal agency or
legislative committee.22'
The ultimate question concerning current rural development policy is: what
does rural America want from federal government assistance? Rural
communities want to develop enterprises that have the ability to adapt to
changing economic conditions.222 They seek strategies that can overcome the
barriers to economic development that come from "remoteness, sparse
'
Rural communities also
populations, and dependence on a single industry. 223
desire an end to often the "one-size-fits-all" federal approach to their
problems. 224 Finally, rural America wants to focus on effectiveness rather than
process, and results achieved rather than dollars spent.225 In many ways, these
goals are not that different than those of Native Americans.22 6
B. Available Rural Development Programsand the USDA
It is difficult to quantify how many rural economic development programs
are being offered by the federal government - mainly because of the
difficulty in defining "economic development," and in determining which
programs are intended to support it. First, there is no commonly accepted
definition for the term "economic development" among federal agencies and
227
federal programs, so it is unclear what activities the term may include.
219. Id. at 1292.
220. Id. at 1291.
221. GAO PATCHWORK, supra note 92, at 42.
222. GAO RURAL CHALLENGES, supra note 66, at 2.
223. Id.
224. Id. For example, currently programming does not adequately distinguish among
communities of different population densities. Id. at 9.
225. Id.at 9.
226. See infra note 266 (noting Native American goals for economic development).
227. For example, DOC defines "economic development" as saving or creating jobs. The
USDA, however, defines it more broadly as activities that increase economic opportunities and
improve quality of life; these may include education or infrastructure development programs,
which have an indirect effect on business growth. On the other end of the spectrum, the
Department of Defense, Department of Transportation, and Housing and Urban Development
fail to define "economic development" at all. GAOREPORTINGRURALGRANTFUNDING, supra
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Second, how a federal program exactly provides for "economic development"
varies. Some federal programs provide money exclusively for economic
development, whereas others provide funds for activities in addition to
economic development - like housing, health care, and education - which
22
by supporting human capital, may indirectly support economic development. 1
In 1994 the U.S. Government Accountability Office (GAO) undertook a
study which found that about 800 programs existed which could benefit rural
America, not all of which were specifically targeted at rural communities.229
Most programs (about 680) provided development assistance by financially
supporting "economic development," and the development of agriculture and
natural resources, human resources, and infrastructure. 20 A very small subset
of the programs
(about 35) targeted rural "economic development"
231
specifically.
In comparison, a later GAO study from 2006 identified only 86 programs
that could provide "economic development" funding to rural areas; this
number included programs which were not specifically labeled as economic
development programs, but whose activities suggested that they supported this
goal.232 Again, the USDA is by no means the sole provider of all of these
programs; in fact, USDA only administered 22% of the 86 programs GAO
listed.233 The rest of the programming was provided by at least twelve other
agencies, although none of these agencies offered more programs for rural
development than the USDA.234 Surprisingly, however, USDA does not lead

note 26, at 5.
228. GAO INDIAN ASSISTANCE, supra note 7, at 6.
229. GAO PATCHWORK, supranote 92, at 13. The study was undertaken to both identify the
factors that influence rural economic success or failure, and evaluate whether federal programs
efficiently addressed rural problems. Id. at 3. Programs that benefit rural America need not be
targeted specifically at rural America because rural citizens are merely a subpart of the greater
citizenry. Thus any funding for which an individual U.S. citizen, state, or local government was
eligible could be used to benefit a rural community.
230. Id. at 14.
231. Id. at 15. The relatively small amount of programs that fund rural economic
development in comparison to the number of federal programs which benefit urban people is
evidence of the changes in federal policy that have put rural development on the back burner
behind other federal interests.
232. GAO REPORTING RURAL GRANT FUNDING, supra note 26, at 8. Here, broadly defining
economic development, rather than narrowly defining it, apparently resulted in more programs
being counted as available. As an aside, four of these eighty-six programs are no longer
offered.
233. Id. at 18 fig. 4.
234. Id. The Department of Transportation and the Department of the Interior each provided
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agencies in dollars spent on rural development; only 14% of rural development
funding dollars comes from the USDA, while Housing and Urban
Development and the Small Business Administration outspend USDA
significantly.235 The 2006 study demonstrates the importance of measuring aid
in terms of dollars spent rather than programs created - and that more
programming is not necessarily better programming.
In order to compile my own current list of rural economic development
programs, I developed new criteria for what constitutes an "economic
development" activity. I began my list by including those programs which
earlier studies on economic development programming had identified using
their own definitions of economic development.23 6 I then checked this new list
against the Catalog of Federal Domestic Assistance (CFDA) - deleting any
programs that were no longer available, and adding a few programs that I
found by browsing the CFDA. 237 As a guideline for browsing, I sought
programs that addressed the types of economic activities described by the 2006
GAO report on rural economic development programming:

10%; the Department of Commerce and Housing and Urban Development each provided 8%;
and 30% came from other agencies, including the Department of Defense, the Small Business
Administration, the Environmental Protection Agency, Health and Human Services, the
Department of Labor, the Appalachian Regional Commission, the Delta Regional Authority,
and the Denali Commission. Id.
235. Id. The Department of Transportation provides 56% of funding; the Small Business
Administration provides 22%; the Environmental Protection Agency provides 3%; Housing and
Urban Development provides 2%; and 3% comes from all other agencies combined (including
a mere 0.003% from the DOI). Id.
236. These included the following documents: GAO INDIAN ASSISTANCE, supra note 7;
GAO INDIAN ECON. DEV. & EDA GRANTS, supra note 34; GAO MULTIPLE ECONOMIC
DEVELOPMENT PROGRAMS, supra note 7; GAO PATCHWORK, supra note 92; GAO REPORTING
RURAL GRANT FUNDING, supra note 26.
237. Catalog of Federal Domestic Assistance, http://12.46.245.173/cfda/cfda.html (last
visited June 5, 2008) [hereinafter CFDA]. The Catalog ofFederal Domestic Assistance (CFDA)
can be browsed by "Functional Area." CFDA: The Catalogue of Federal Domestic Assistance,
http://l2.46.245.173/pls/portal30/CATALOG.FUNCTIONALAREARPTI .show (last visited
June 5, 2008) [hereinafter CFDA]. Programs located under the following Functional Areas
were viewed: Business and Commerce, Community Development, Regional Development,
Transportation, and Natural Resources. The Sub-Categories I reviewed within those areas were:
Small Business, Economic Development, Minority Business Enterprises, Rural Community
Development, Indian Action Services, Technical Assistance and Services, Economic
Development, Urban Mass Transit, Highways Public Roads and Bridges, Rail Transportation,
Air Transportation, Water Navigation, Community Water Supply Services, and Community
Sewage Treatment Assistance.
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[1] Planning and developing strategies for job creation and
retention; [2] constructing and renovating commercial buildings;
[3] establishing business incubators/facilities to help small
businesses get started; [4] constructing industrial parks; [5]
developing infrastructure by constructing and repairing roads,
water and sewer systems, and airports; [6] supporting
entrepreneurial activities; [7] promoting the development of new
markets for existing products; [8] developing telecommunications
and broadband infrastructure and enabling technology transfer; and
[9] developing and improving areas for tourism."3 8
To further narrow the scope of review, I only included job training and
education programs if they were directed at healthy adult Indians and intended
to provide specific entrepreneurship or trade skills.239 I also excluded all
emergency relief programs and emergency funding programs, as this type of
funding could not be applied for in the ordinary course of economic
development. At the end of my investigation, I had identified 184 grant or
loan programs that supported general economic development activities forty-three of which were directly targeted to rural communities and rural
development activities.
Of those forty-three programs, forty were
administered by the USDA.240
As a final note, it is important to remember that rural development activities
occupy but afraction of USDA's program resources. USDA is divided into
seven mission areas which include, in addition to Rural Development: Natural
Resources and Environment; Farm and Foreign Agricultural Services; Food,
Nutrition, and Consumer Services; Food Safety; Research, Education, and
Economics; and Marketing and Regulatory Programs. 24 ' Rural Development
programming is in turn administered by three Agencies at the national level:
the Rural Business-Cooperative Service (RBCS); the Rural Housing Service;
and the Rural Utilities Service (RUS).242 Additionally, the Community
Development Program within Rural Development administers the Rural
Empowerment Zones and Enterprise Communities (EZ/EC) program, the
Champion Communities Program, the Rural Economic Area Partnership
238. GAO REPORTING RURAL GRANT FUNDING, supra note 26, at 7.
239. I wanted to avoid having to review the many general federal employment training
programs available, while still getting a good impression for what programs were specifically
designed to assist Indians.
240. See infra app.
241. See generally 2007 GUIDE TO USDA PROGRAMS FOR INDIANS, supra note 212.
242. See generally id.
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Zones, the Rural Community Advancement Program (RCAP), Technical
Assistance, and the National Rural Development Partnership.243 Finally, the
Rural Development State and Local Offices are responsible for administering
programs at the state level. 2" As mentioned earlier, in 2008, only 3% of
USDA's funds will be spent on rural development activities.245 This is
insufficient.
C. Economic Development ProgramsAvailable to Indians
The number of general economic development programs available to
Indians needs to be considered when investigating the number of rural
economic development programs available to all types of citizens - because
such a comparison can provide greater perspective regarding the federal
inclusion or exclusion of Indians in economic development programming.
Also, it may reveal the extent to which federal funding programs take into
2 46
consideration the fact that at least 39% of Indians live in rural America.
243. See id. at 50-64; USDA: Community Development Programs, http://www.rurdev.
usda.gov/rd/pubs/pa1699.htm (last visited June 5, 2008). EZ/EC provides depressed rural
communities with opportunities for growth and revitalization by creating long-term
development and assisting communities in improving their conditions and becoming selfsustaining. Community Development Programs: Empowerment Zones and Enterprise
Communities, http://www.rurdev.usda.gov/rbs/ezec/About/4_keys.html (last visited June 5,
2008). Champion Communities is a designation which marks those communities having
completed the strategic planning process required for EZ/EC applications; they receive special
development assistance from USDA. Community Development Programs: Rural Champion
Community Program, http://www.rurdev.usda.gov/rbs/ezec/communit/champions.html (last
visited June 5, 2008). Rural Economic Area Partnership Zones is a pilot project which sets up
collaborative, citizen-led efforts to enhance economic development in the zone and provides
them modest funding for their activities. Community Development Programs: Rural Economic
Area Partnership Program, http://www.rurdev.usda.gov/rbs/ezec/Communit/reap.html (last
visited June 5, 2008). RCAP provides strategic planning assistance, grants, loans, loan
guarantees, and other assistance for rural community development, particularly in the smallest
communities. The National Rural Development Partnership is an organization consisting of
partners from all government levels as well as for-profit and non-profit organizations brought
together to address rural needs. National Rural Development Partnership: About the NRDP,
http://www.rurdev.usda.gov/nrdp/about/history.html = l 07 (last visited June 3,2008). Technical
assistance, when available, is offered through state offices. See, e.g., Rural Development
Website for Nebraska, http://www.rurdev.usda.gov/ne/technical-assistance_programs.htrn (last
visited June 23, 2008).
244. See generally USDA Rural Development: State Offices, http://www.rurdev.usda.gov/
recd_map.html (last visited June 5, 2008).
245. See supra note 147.
246. RACE, PLACE, AND HousING, supranote 24, at 2 (utilizing a combination of the OMB
and Census approaches to what is "rural").
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Rural economic development programming is available to both rural and
Indian communities equally - thus, the same number of rural development
programs available to non-Indians are available to Indians.247 One would
assume that at least 39% of economic development programs for Indians has
a special rural focus. However, only 23% of all economic development
248
programs have a rural development focus.
Since the beginning of the modem era of federal Indian policy, Native
peoples in the United States have made extraordinary progress with economic
development efforts. 249 However, after centuries of repression, they still have
much ground to regain. Only relatively recently has there been much
emphasis on genuinely supporting economic development in Indian
communities. Instead, past strategies of economic development in Indian
country were based mainly on assimilationist policies, and accomplished
nothing for Indian communities but disruption and destruction.'
In the
nineteenth and early twentieth centuries, many persons viewed tribal life and
traditions as the main obstacle to Indian economic growth and prosperity, and
believed that poverty in Indian country could only be alleviated if the Indians
were assimilated into mainstream American culture. 251 For example, the 1887
Allotment Act,252 which permitted individual Indians to sell former tribal

247. See infra note 280.
248. Forty-three economic development programs of 184 have a rural development focus.
Native Americans are explicitly eligible to apply to twenty of them, and may in fact apply to
all of them. See infra app.
249. See COHEN, supra note 1, at 1279 (stating that with the current era of selfdetermination, sustained economic development has again taken hold).
250. STATE OF THE NATIVE NATIONS, supra note 1, at 112; see also COHEN, supra note 1,
at 1279 ("For much of the past two centuries, federal Indian policies inhibited tribal economic
development.").
251. See generallyCANBY, supra note 5, at 20-21. Conveniently enough, the conversion of
Indians into farmers and the destruction of the tribal unit would also free up tribal lands for
settlement. Id. at 21-23.
252. 25 U.S.C. § 331 (1994) (repealed 2000). Also known as the Dawes Act, the Allotment
Act authorized the President to allot to individual Indians portions of reservation land, without
the consent of either the tribe or the individual Indian. After twenty-five years, that parcel
would be conveyed in fee simple, free of all encumbrances. Excess Indian lands were opened
to non-Indian settlement; the Act also made Indians citizens of the United States, subjected
them to taxation and state criminal and civil jurisdiction. As a result of this Act, about 65% of
the best tribal lands were lost, often on disadvantageous sale terms. Other land was leased,
meaning that the Indians did not become small farmers as anticipated. The resulting
"checkerboard" of Indian and non-Indian owned land in Indian Country has also made
governance of the land difficult and has made large-scale farming or grazing impossible in
many areas. CANBY, supra note 5, at 19-20. The goal of turning Indians into Jeffersonian
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lands, had devastating consequences to the value and use of the land, and
therefore the Indian economy. This past policy continues to limit Native
Americans' abilities to pursue economic endeavors today.253
After the turn of the century, what little was done to actively promote
economic development on Indian reservations was done pursuant to the Indian
Reorganization Act of 1934,2" and partially
as a means of generally dealing
2 55
with the Depression-era economic crisis.
The IRA was designed to improve the economic status of Indians
by ending the alienation of tribal land [brought about by Allotment]
and facilitating tribes' acquisition of additional acreage and
repurchase of former tribal domains. Native people were
encouraged to organize ...with tribal structures similar to modem
business corporations. "A federal financial credit 2 system
was
56
objective.
economic
their
reach
tribes
help
to
created
Specifically, the IRA authorized the BIA to administer a revolving loan
fund of $10 million from which loans to chartered tribal corporations could be

farmers failed; they preferred their traditional farming methods or nomadic ways, many men
were humiliated to labor in the fields, and nearly half the land that remained for the tribes was
too arid for farming anyway. The allotment system also devastated extended families; close
relatives who had lived together (such as grandparents and grandchildren, or multiple wives)
were given distant parcels of land - severing their ties and destroying family structure.
ENCYCLOPEDIA, supra note 5, at 15-16; see also COHEN, supra note 1,at 1279 (arguing that
Allotment Era policies were an effort to place control of tribal economies and resources in
federal hands, with the result that two-thirds of Indian land and resources were lost).
253. See Miller, supra note 6, at 815-17 (stating that "fractionalization," which occurred
where allottees died and their land passed to an ever-increasing number of heirs, has made the
management of one plot a decision-making, record-keeping, and legal nightmare; also, stating
that in instances where the land never passed in fee to the Indian, but rather remained in trust,
the individual cannot mortgage it or develop it without federal permission).
254. Law of June 18, 1934, ch. 576, 48 Stat. 984 (codified as amended in 25 U.S.C. §461
(2000)). Also known as the Wheeler-Howard Act, the Indian Reorganization Act was "perhaps
the most fundamental and far-reaching piece of legislation passed by Congress in [the 1900s]."
The Act eliminated the allotment system, established governments for some reservations under
systems that were partially self-governing, and sought to protect or enlarge eroded Indian land
bases. ENCYCLOPEDIA, supra note 5, at 147; see also COHEN, supra note 1,at 1279 (stating that
the Act sought to reverse the trend of Indian resource loss caused by the Allotment Act by
reviving tribal governments and creating tribal business entities to engage in economic
development; by still retaining substantial control, however, the federal government limited the
effectiveness of the law on economic development).
255. See COHEN, supra note 1, at 89.

256. Id. at 86.
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made; these corporations could in turn make loans to individual Indians.257
However, these revolving credit funds were never fully funded. 8 In addition,
Reorganization Era policies were the first to produce the unfortunate and
ineffectual entanglement of tribal governments in tribal businesses, and of the
federal bureaucracy in the entirety of tribal economic activities. 25 9 The
cumbersome network of federal and Indian entities made (and continues to
make) it difficult for tribes to take swift measures to alleviate economic
distress and promote the general well-being of their people.
The post-World War II policy of termination seriously interfered with the
development of additional economic programming, and left Native Americans
poorer than ever.26° When acute poverty remained unalleviated into the 1960s
and the beginning of the Self-Determination Era, Congress began focusing on
project-oriented, grant-oriented programs to create and retain jobs and to
stimulate economic growth in Indian country.2 6' Before, the BIA had provided
all economic development services to tribes.262 Now, Indians began to be
included in the general federal antipoverty programs (such as the New Frontier
and the War on Poverty) administered by agencies other than the BIA. 263 To
justify this greater involvement in Indian economic affairs, the federal
government emphasized, among other things, "[t]he importance of
encouraging individual Indians to enter the business world; the need for tribes
257. Law of June 18, 1934, ch. 576, 48 Stat. 986 (codified as amended in 25 U.S.C. §470
(2000)); see also GETCHES, supranote 55, at 190; FRANCIS PAULPRUCHA, THE GREAT FATHER:
THE UNITED STATES GOVERNMENT AND THE AMERICAN INDIANS 1963 (1984).
258. See COHEN, supra note 1, at 88, 90-91 (stating that IRA policy critics called the new
reservation economic development capitalists communists, and that Indian economic/resource
development was curtailed).
259. Miller, supra note 6, at 820-22.
260. COHEN, supra note 1, at 88, 90-91, 97 (stating that IRA policy critics called the new
reservation economic development capitalists communists, and that Indian economic/resource
development was curtailed). See also supra notes 56, 57, 79 (discussing the federal policy of
termination).
261. STATE OF THE NATIVE NATIONS, supra note 1, at 113. For example, Congress created
the Economic Development Administration of the U.S. Department of Commerce to generate
and retain jobs and to promote economic growth in distressed areas of the country. It granted
capital for investments associated with specific projects, like building a manufacturing plant,
or a tribal motel. Id.The agency still exists today, but a 2004 study by the Government
Accountability Office (GAO) demonstrated that only 11% of the projects it funded between
1993 and 2002 were profitable. GAO INDIAN ECoN. DEV. & EDA GRANTS, supra note 34, at
20-21, 21 fig. 8.
262. COHEN, supra note 1, at 1317.
263. Id.at 100, 110, 1280 (stating that tribes attribute part of their recent economic success
to "wresting control of tribal economic affairs from the BIA in the 1970s and 1980s").
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to act to promote business development on reservations by Indian and nonIndian entrepreneurs; and the importance of extending to tribal governments
the regulatory and financial incentives available to other governments." 2"
Unfortunately, these early grantmaking efforts were largely unsuccessful,
despite the fact that the new programs directly injected cash into the Indian
economy. Not only did they have a tendency to be "one-size-fits-all" projects
that lacked business analyses, market feasibility studies, and financial
accountability, they also failed to address the underlying barriers to economic
development. Furthermore, grant-making compromised the ability of tribes
to establish firm governmental foundations by enabling critics to measure
Indian governmental success largely in terms of how many grants were
obtained. 265 Due to these repeated failures, efforts today to encourage
development through grants have waned. 2 "
The fact still remains, however, that money is absolutely necessaryfor
economic development. As a result, agencies have continued to institute
programs for Indian economic development, and tribes have begun to
participate more in programs not targeted specifically at Indian communities
- including USDA programs. 267 A 2001 GAO study notes that from 19971999, eighteen agencies and 100 programs were available to provide economic
development support to Indian country.26 Two-thirds of the available funding
264. Id. at 110 (quoting PRESIDENTIAL COMM'N ON INDIAN

RESERVATION ECONOMIES,

& 2) 25,
29, 43, 57, 69 (GPO 1984)).
265. STATE OF THE NATIVE NATIONS, supra note 1, at 112-13.
266. Id. at 11. In comparison to grant-hunting, "[t]he clear trend is for Indian governments
to eschew their long-imposed role as extension agents of federal antipoverty programs and to
engage in the task ofgenuine self-rule by building institutions and creating favorable conditions
for investments." Id. at 113. Instead, tribes are working to create healthy economic
environments that do not depend on regulatory advantages which are vulnerable to
congressional attack, or on resource extraction which on the whole is reaching a maximum level
of productivity. Id. at 10-11. The tribes are focused on "economic diversification, the creation
of sustained competitive advantages, the development of managerial human capital, and the
attraction and retention of dollars in reservation economies .
I..."
Id.
267. COHEN, supra note 1, at 1314-18.
268. GAO INDIAN ASSISTANCE, supra note 7, at 5, 6 tbl. 1. Of the 100 total programs
offered, 18% were USDA programs, 18% were Department of Commerce programs; 13% were
REPORT AND RECOMMENDATIONS TO THE PRESIDENT OF THE UNITED STATES (pts. I

Small Business Administration programs; 11% were Housing and Urban Development
programs, 11% were Department of the Interior programs, and 29% came from other agencies
including the Department of Defense, Department of Transportation, Health and Human
Services, the Environmental Protection Agency, the Appalachian Regional Commission, the
Department of Energy, the General Services Administration, the Denali Commission, the
Department of Education, the Treasury Department, the National Credit Union Administration,
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came from five single agencies - the USDA, Department of Commerce
(including the Economic Development Administration or EDA), Small
Business Administration, Housing and Urban Development, and the
Department of the Interior (or DOI, and including the BIA).26 9
It is actually a difficult prospect to determine how many federal economic
development programs benefit Indian communities, as they may benefit from
federal funding in a number of ways.270 First, and most obviously, the
program may be targeted specifically to Indians (for example, to tribal
governments, individuals, nonprofits, or tribally-controlled business entities)
as the sole eligible applicants or beneficiaries. Of the 184 economic
development programs I identified, thirty-one are intended to benefit Indians
alone.2 7'
Other economic development programs are offered to a wide variety of
applicants (including individuals, businesses, nonprofit institutions, and state
and local governments, among others), and may or may not earmark some of
their funds for Indian use. Some of these programs explicitly include Indians
among the eligible applicants. For example, Indian tribes or tribal entities are
specifically eligible to apply for sixty-eight of the 184 total programs
available, while tribal entities alone may apply for an additional ten
programs.272 Individual Indians are specifically noted as eligible to apply for
only ten of the 184 programs (seven of which Indians were already eligible to
apply for as a tribe or tribal entity).273 In fifty-two of eighty-one total
programs for which Indians are explicitly invited to apply, they had to compete
with non-Indian applicants for funds.274 Still other programs do not explicitly
include Indians as eligible applicants, but rather only allow Indians to apply
as an "alter-ego" - for example, as an individual citizen, a farmer, a woman,
the National Foundation on the Arts and the Humanities, and the Overseas Private Investment
Corporation. Id.
269. Id. at 5. Only sixteen of these programs were directly targeted at Indians. Id. at 7.
270. Id. at 5.
271. See infra app.
272. See infra app.
273. Indians are not barred from applying for aid simply because they are not explicitly
mentioned among eligible applicants. For example, an Indian may apply to seventy-six
additional economic development programs as a business or an individual. Of course, whether
or not an Indian would realistically apply for the program is another consideration entirely. For
instance, it is more likely that an Indian may apply for a program as a minority small business
owner than a venture capitalist; yet, Indians who are venture capitalists are entitled to apply for
certain development programs. See also infra app. (listing applicant eligibility for all federal
economic development programs).
274. See infra app.
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or a business or nonprofit entity. Of the 184 total programs, seventy-six were
available to which Indians might apply in a capacity other than as an Indian,
bringing the total number of economic development programs for which
Indians are eligible to apply in any capacity to 157.275
What of the remaining twenty-seven programs, for which Indians may not
apply in any capacity? Indians may still benefit from these programs if the
non-Indian applicants (such as states, local governments, or nonprofits) use the
funds in a way that benefits Indians. Indians may or may not be explicitly
included in the list of beneficiaries; of the 184 economic development
programs I identified, only fifteen mentioned Indian tribes, corporations, or
individuals explicitly as beneficiaries. Otherwise, the likelihood that they may
benefit from the funding probably varies from highly likely to very unlikely.276
While I did not identify any economic development programs which
explicitly excluded Indians from the list of eligible applicants or beneficiaries,
for a number of reasons it is unrealistic to expect that their economic condition
will be improved simply because there are economic development programs
for which Indians might apply, or for which they are beneficiaries.277
D. Indian Access to USDA's Rural Development Programming
The primary current document containing information about USDA
programs available to Indians is a guide published in early 2007. At over 100
pages, it provides rather exhaustive information about USDA's organization
and programming.278 Financial assistance is provided by USDA to Indians

275. See infra app.
276. It is very difficult to determine the likelihood that an Indian would benefit from a
program if he was not eligible to apply, so I refrain from making definite determinations
wherever possible. However, it is feasible to make generalities about some programs. For
example, community development block grants or rural development block grants made to
states with a high percentage of Native American residents may ultimately benefit those
residents either indirectly as community members, or directly if they can negotiate with the
states for a share of those funds. In comparison, Appalachian area development grants might
be less likely to benefit Native Americans because of the few tribes present in that location. See
also infra app. (listing beneficiaries of federal economic development programs).
277. This Comment will discuss further the lack of data on Native American utilization of
economic development funding, and their difficulties in accessing such programming. See
discussion infra Part V.
278. See generally 2007 GUIDE To USDA PROGRAMS FOR INDIANS, supra note 212.
Although exhaustive, the guide does lack CFDA numbers. In comparison, the 1997 Guide
lacked detailed and unambiguous program information, and failed to list all available
programming. The brochure identifies eight general funding programs, and twelve rural
programs - or, twenty total programs. The publication lacked a CFDA number for each
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through almost as broad a range of programs as offered by the BIA.27 9
Programs which can benefit Indians are available in all of USDA's seven
mission areas, and all of Rural Development's programs are accessible by
Native Americans in some capacity. 2 0 Of the 184 economic development
programs identified, fifty-one are administered by USDA, and forty of those
are rural development programs. Indians are explicitly eligible to apply for
twenty USDA-coordinated economic development programs, and eighteen
rural development programs - or, between 39% and 45% of USDA
281

programs.
As mentioned, Indians were not always included in USDA funding; the first
Indian-specific programs were not available until the 1990s, after tribal
advocates successfully lobbied for the inclusion of tribes in USDA
programs. 22182 However, even after such inclusion, it was not always easy for
Indians to access information about USDA programs, and to utilize them.
President Clinton attempted to address this problem in 1994, when he issued
an Executive Memorandum to each executive department and agency directing
them to maintain a government-to-government relationship with tribes.2 3
Later, in 2000, Clinton reaffirmed agencies' obligation to establish "regular
and meaningful consultation and collaboration with tribal officials ' '2 4 in the
development of policies with tribal implications, and to respect the U.S.

program, and a search of the CFDA for the programs by keyword reveals that in fact the Guide
does not call the programs by the official names they are given on CFDA. Moreover, five
programs were listed which were not listed on CFDA, which suggested that the programs are
no longer even available. The 1997 Guide did not list all rural development programs that
Indians were eligible for, either. See generally 1997 GUIDE TO USDAPROGRAMS FOR INDIANS,
supra note 212; CFDA, supra note 237; Rural Development Program Fact Sheets,
http://www.rurdev.usda.gov/rd/pubs/factsheets.html (last visited June 5, 2008). Nevertheless,
this outdated and insufficient Guide is still published on Rural Development's webpage as
current information for Alaskan Indian and Native Americans. USDA Rural Development:
About Us, http://www.rurdev.usda.gov/rd/aian/resources.html (last visited June 5, 2008).
279. QUIET CRIsIs, supra note 35, at 96.
280. See 2007 GUIDE TO USDA PROGRAMS FOR INDIANS, supra note 212, at 50; U.S. DEP'T
OF AGRIC., REPORT ON REVIEW OF OPERATION OF AGRICULTURAL AND NATURAL RESOURCE

PROGRAMS ON TRIBAL TRUST LAND 23 (Dec. 2004), available at http://www.usda.gov/
na/Section_1091 OReport.pdf [hereinafter REVIEW OF OPERATION OF USDA PROGRAMS]. See
generally2007 GUIDE TO USDA PROGRAMS FOR INDIANS, supra note 212 (demonstrating that
while not all programs are open to tribes, individuals or entities may apply to many of them),
281. See infra at app.
282. COHEN, supra note 1,at 1314-15.
283. Memorandum on Government-to-Government Relations with Native American Tribal
Governments, 59 Fed. Reg. 22,951 (Apr. 29, 1994).
284. Exec. Order No. 13175, 65 Fed. Reg. 67,249 (Nov. 6, 2000).

https://digitalcommons.law.ou.edu/ailr/vol32/iss2/7

No. 2]

SPECIAL FEATURES

government-to-government relationships with Indian tribes by issuing an
Executive Order on point. 285 Federal agencies were to designate a responsible
agency official to implement the order, and each of the agencies with the most
economic development programs available to Indians (including the USDA)
were to designate a tribal consultation official.2" 6
Today, the USDA Office of Native American Programs has the primary
responsibility for coordinating USDA programs that serve Indian
communities.287 Among other duties, the Director serves as USDA's primary
contact with tribal governments, and communicates information about USDA
programs and services to all tribes, intertribal organizations, and the native
news media. 28" A second important office for Indians within the USDA is the
Office of the Assistant Secretary for Civil Rights - the key advisor to the
Secretary of Agriculture on matters concerning civil rights and equal
employment opportunity as it relates to employment and the delivery of USDA
programs.2 9 Most importantly within this Office is the Office of Civil Rights,
which among other things, resolves complaints of discrimination in program
application brought by USDA customers.29 ° Nevertheless, despite these added
steps to ensure that Native Americans access needed programming, Indian
communities appear to not be accessing available programming to the fullest
291
extent possible, nor is funding for them being given a priority.

285. Id.
286. Id.; see also GAO INDIAN ASSISTANCE, supra note 7, at 14 (stating that these agencies
with the most responsibility for the economic development of Indian country are USDA,
Department of Commerce, Housing and Urban Development, the Small Business
Administration, and the Department of the Interior).
287. 2007 GUIDE TO USDA PROGRAMS FOR INDIANS, supra note 212, at 9. The Office of
Native American Programs is in turn located in the Office of External and Intergovernmental
Affairs, the USDA's liaison with state, local, and tribal governments and the national
organizations that represent them. The Office ofExternal and Intergovernmental Affairs is itself
located in USDA's Office of Congressional Relations, which works with congressional
committees. Id.
288. Id. at 9-10.
289. Id. at 11-12. The Office of the Assistant Secretary for Civil Rights contains the Office
of Civil Rights, the Special Emphasis Programs, the Conflict Prevention and Resolution Center,
and the Office of Outreach, all of which can assist in ensuring that Indians are given equal
access to USDA programs. Id.
290. Id. at 11. For example, some Indians have complained that program requirements of
the USDA deny Indians full and equitable access to USDA programs. See QUIET CRISIS, supra
note 35, at 103.
291. See discussion infra Part V (regarding program accessibility); see discussion supra Part
II.B.3 (concerning complaints of discrimination in funding, and underfunding of programs).
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V.The Inaccessibilityof FederalFundingfor Indian and Rural
Communities
The USDA has been very vocal of its support for both rural and Indian
economic development, and of how it has made economic development
funding opportunities available to both communities. However, making these
programs available is only the first step in bringing needed funds to Native
Americans and to rural residents. The USDA also needs to ensure that those
communities are indeed able to access the funds. In this regard, the
government is failing in its trust duties to tribes, and in its general duties to
preserve its rural citizenry.
A. Indian Utilization of Rural Economic Development Funding
It is surprisingly difficult to determine to what extent Indian people are
utilizing existing federal funding.
"There is no uniform reporting
requirement.. . , and because agencies self-report their expenditures, available
information varies across agencies ...."292 Largely, the federal government
fails to keep accurate and comprehensive records of its expenditures on Native
American programs. Agencies tend to report that their programs have assisted
in economic development, but little is known about the effectiveness of this
assistance.293 It has been suggested that establishing a single office to
coordinate federal programs relating to Indian economic development will
both improve access to federal programs, and provide decisionmakers with
more comprehensive data about Indian programs.294 If it is difficult to
determine what is spent on programming specifically targeted at Indians, it
may be even more difficult to determine what percentage of non-targeted or
non-earmarked federal funds are awarded to Indian applicants. As noted
earlier, Indians can potentially apply to some seventy-six federal economic
development programs in a capacity other than as an Indian.295
A 2004 report by the GAO documents the details of economic development
grants Indians received from 1998-2001.296 While undertaken in order to
assess how funding provided by the Economic Development Administration
(EDA) assisted in tribal economic development, the study also contains useful
information about tribes' utilization of economic development funding
292. QUIET CRIsIS, supra note 35, at xii.
293. GAO INDIAN AsSISTANCE, supra note 7, at cover page.
294. Id.
295. For example, a Native American could also apply for funding as a woman, a farmer,
or as a for-profit or non-profit entity.
296. GAO INDIAN ECON. DEV. & EDA GRANTS, supra note 34, at 65.
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provided by other agencies.297 The study reports that the USDA provided 13%
of the total grant money awarded for the purposes of rural development.298
However, more important to know is what percentage of tribes used the
programs, and whether all of the available funds were applied for and/or
awarded. The study found that from 1993-2002, 25% of tribes received EDA
funding, and that from 1998-2002, 22% of tribes received EDA funding. 299
Furthermore, from 1998-2001, the study found that 34% of tribes received
funds from Housing and Urban Development; 32% received funds from Health
and Human Services; 23% received funds from the DOI; 15% received funds
from EDA; 2% received funds from the Department of Commerce or
Environmental Protection Agency; 1% received funds from the Small Business
Administration; and less than 1% received funds from the Department of
Education and Department of Defense. 0 0 Most importantly, only 10% of
tribes receivedgrantsfrom the USDA between 1993 and 2002.01
Only one other government study provides a perspective on the issues of the
percentage of tribal participation in and utilization of federal economic
development programming. In 2001, pursuant to an act of Congress and in
response to the persistent high levels of poverty and unemployment among
Indians, the GAO undertook a study which identified 100 economic
development programs that were "available to assist tribes and tribal members
with economic development,"3 2 investigated the extent of their use by tribes,
and summarized the effectiveness of the programs.0 3 The study found that of

297. Id.at 1.
298. Id.at 65, 66 fig. 28. Of the rest of the grants received, 39% were from Housing and
Urban Development and were intended to improve housing, infrastructure, and job
opportunities. Another 26% came from the DOI and the Bureau of Indian Affairs (BIA) and
were for the purposes of protecting and restoring rangelands and forests, and operating
irrigation. Health and Human Services provided an additional 13% to support local projects like
tourism and business planning, and job, computer, and small business skills training. EDA
provided 7% of the grants to distressed communities to generate new jobs, retain existing jobs,
and to stimulate economic growth. Finally, 1% of the grants came from other sources,
including the Department ofCommerce, Department ofDefense, Department ofTransportation,
Environmental Protection Agency, Small Business Administration, and Department of
Education, and were used for other purposes. Id.
299. GAO INDL4NEcoN. DEV. & EDAGRANTS, supranote 34, at 12, 57. Reasons given that
more tribes did not get funding were that demand exceeded available funding, or that tribes
could not propose suitable projects. Id.at 12.
300. Id.at 67-68.
301. Id. at 67.
302. GAO INDIAN ASSISTANCE, supra note 7, at 1-2.
303. Id.Currently three of these programs are no longer offered, including one program
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746 known tribal entities, including both tribal governments and tribal
nonprofit organizations, 433 reported using at least one economic development
program in the three-year period studied. Only 198 reported using three or
more such programs over three years. 0 4 Thus, in terms of percentage of
participation in economic development programming, 27% of tribes appeared
to be at least annual users of federal programming, while 58% of tribal entities
were less frequent users. The study further notes that only 54% of the
programs available to tribes were actually used, and suggests by means of
explanation that programs not used may actually have been used in different
years than the ones studied, or may not have been properly reported.3 °5
Interestingly, this same study is cited for the proposition that tribes have
increased their participation in federal programs not targeted specifically to
them.30 6 However, of the twenty most used programs, twelve were still meant
only to be used by Indians.3 7
As no further studies appear to have been done by the GAO or any other
entity after these two, there is a very real need for updated statistics on this
topic.30 8 Without hard data, it is impossible for agencies to ascertain whether
or not aid is actually getting to tribes. For example, in 2004, the USDA
admitted that while
[a] preliminary review of the Rural Development programs
indicates that there are no known statutory or regulatory
impediments to Native American participation in these

targeted at Indians and one rural development program. See infra app. To determine use, GAO
analyzed information from a federal database which contains information about those entities
that have received and spent more than $300,000 of federal money in a given year. Called the
Single Audit Database, it is operated by the Bureau of the Census' Federal Audit Clearinghouse
on behalf of the Office of Management and Budget. GAO INDIAN AsSISTANCE, supra note 7,
at 18. The database can be accessed by the public. Single Audit Database, http://harvester.
census.gov/sac/dissem/entity.html (last visited June 5, 2008).
304. GAO INDIAN ASSISTANCE, supra note 7, at 7. GAO was not able to affiliate all entities

with a tribe. Also, the study points out that the non-user entities often were not the type of
entity who would be pursuing economic development activities - such as health care or
housing organizations. Id. Additionally, there conceivably are Native American tribes and
tribal entities that cannot be found in the database and are therefore "unknown."
305. Id. at 7-8.
306. COHEN, supra note 1, at 1317-18.
307. GAO INDIAN ASSISTANCE, supra note 7, at 8 tbl. 2. Two of the twenty programs were

USDA rural development programs.
308. A quick visit to the online Single Audit Database revealed that the duplication of the
methodology employed in these GAO studies was beyond the scope of this Comment. See
generally Single Audit Database, supranote 303.
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programs . . . [t]his does not necessarily mean that Native
Americans are receiving a fair share of these programs ....
[T]here is not sufficient data to make that determination.3 9
Yet, reviewing the two GAO studies above, two conclusions are clear: 1) as
few as one-tenth of tribes are receiving USDA grants, when 39% of Indian
people are rural people; and 2) only about half of federal economic
development programs are being used by tribes. There seems to be room here
for tribes to increase their participation in federal programming - provided
they are not being merely out-competed by non-Indians for the same funds,
and that funding was actually being left on the table.
To determine whether or not other communities were accessing federal
funds to the exclusion of Native Americans, I investigated whether or not
USDA spending records contained any evidence that government funding for
general rural economic development was not being spent. Located in the
appendix of every annual USDA budget are a series of charts that document
budget authority and outlays for both mandatory and discretionary
programs.3t0 I analyzed these charts, specifically looking for evidence that
outlays were less than budgeted funds - which might indicate that funds
available for grants or loans were not accessed that year by the intended
recipients. To summarize my findings, in most years actual outlays were
anywhere from slightly to significantly less than budgeted - particularly for
discretionary programs, which include rural development programs. The fact
that USDA budgeted butfailed to spend funds lends weight to the argument

309. REVIEW OF OPERATION OF USDA PROGRAMS, supra note 280, at 23 (emphasis
supplied).
310. Outlays are cash disbursements from the Treasury to satisfy valid obligations. Budget
authority is the authority to commit Treasury funds; it is provided by annual appropriations acts
and substantive legislation authorizing direct spending. USDA 2008 BUDGET, supra note 147,
at iv. In other words, budget authority is the amount Congress decides that an agency may
spend in a given fiscal year. Budget authority comes in two types; discretionary budget
authority is provided in annual one-time appropriations acts, whereas mandatory authority is
authorized through legislation. QUIET CRisis, supra note 35, at 7. Mandatory programs for the
USDA include nutrition assistance programs, commodity programs, export promotion
programs, and many conservation programs; all other USDA programs are discretionary, and
include programs to address pest or disease threats, rural development, research and education,
soil and water conservation, technical assistance, forest management, and domestic and
international marketing. In 2008, these programs were slated for 75% and 25% of USDA
outlays respectively. USDA 2008 BUDGET, supra note 147, at 2.
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that both Indian and rural communities are failing to access available
economic development funding.3 ' Why is this so?

311. In 1998, the budget authority of the Rural Community Advancement Program (RCAP)
was greater than its actual outlays; $72 million representing 11% of the agency's budget
authority may not have been spent in that year. See Appendix in U.S. DEP'T OF AGRIC. 2000
BUDGET, availableathttp://www.usda.gov/agency/obpa/Budget-Summary/2000/text.htm (last
visited June 5, 2008).
In 1999, the budget authority of RCAP again was greater than its outlays, this time by $164
million, or 19% of budget authority. Only 22% of the agency's discretionary budget authority
was outlaid, amounting to $164 million of unspent funds. The entire $15 million of budget
authority for the Rural Empowerment Zones/Enterprise Communities (EZ/EC) never became
an outlay; nor did the discretionary budget authority of $15 million for the same program. See
U.S. DEP'T OF AGRIC. 2001 BUDGET 116-21 app., availableat http://www.usda.gov/agency/
obpa/Budget-Summary/2001/2001 master.pdf (last visited Nov. 19, 2007).
Again in 2000, there was budget authority greater than outlays. For RCAP, the USDA failed
to outlay $106 million, or 15%, ofthe program's budgetary authority and $104 million, or 15%,
of the program's discretionary budget authority. Additionally, for EZ/EC, $9 million from the
budgeted authority and another $9 million from the discretionary budget authority failed to
become an outlay, each representing 60% of the budgeted funds that year. See Appendix in U.S.
DEP'T OF AGRiC. 2002 BUDGET, available at http://www.usda.gov/agency/obpa/BudgetSummary/2002/master2002.pdf (last visited June 5, 2008).
In 2001, there were outlays less than budget authority for all agencies. The Rural Utility
Service (RUS) did not outlay 28% of its discretionary budget authority, representing $30
million. RCAP failed to outlay $656 million, which represented a failure to spend 26% of their
budget authority and 34% of their discretionary budget authority. Rural Business and
Cooperative Services (RBCS) failed to outlay 30% of their budget authority and 28% of their
discretionary budget authority, for a total of $32 million. Finally, EZ/EC failed to outlay $6
million, which represented 3% ofboth their budget authority and discretionary budget authority.
See Appendix in U.S. DEP'T OF AGRIC. 2003 BUDGET, available at http://www.usda.gov/
agency/obpa/Budget-Sunmary/2003/2003budsum.htm (last visited Nov. 19, 2007).
Estimates show that the following year, in 2002, RCAP failed to outlay $30 million of
budget authority and $30 million of discretionary budget authority. This accounted for 4% of
the budget authority in both instances. See id
In 2003, some $406 million in budget authority did not become outlays. RUS failed to
outlay $43 million, or 30%, of its discretionary budget authority. RBCS failed to outlay a total
of $62 million, which represented 64% of their budget authority and 6% of their discretionary
budget authority. For their part, RCAP failed to allocate 11% of budget authority and 21% of
discretionary budget authority, or $297 million. Finally, EZIEC failed to outlay $4 million
dollars, or 13% of both their budget authority and discretionary budget authority. See U.S.
DEP'T OF AGRIC. 2005 BUDGET 108-11 app., http://www.usda.gov/agency/obpa/BudgetSummary/2005/FYbudsum.pdf (last visited June 5, 2008).
In 2004, the discretionary budget authority of the RUS, the RBCS, and the RCAP was all
greater than their actual outlays, representing $65 million of authorized funds unspent. RUS
failed to spend 15% of their budget, RBCS failed to spend 51% of their budget, and RCAP
failed to spend 1% of their budget. In addition, in 2004, the RBCS was authorized to spend
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B. Indian and Rural Community Difficulties in UtilizingFederalPrograms
If it is indeed true that federal funds for economic development are not
being utilized to the fullest, the fault does not lie with potential applicants for example, because they lacked the resourcefulness to make a simple
Rather, both Indian
application to the government for such funds.
communities and rural communities face a number of substantial obstacles to
full utilization of available federal funding that are not in their power to
control, and which have proven difficult to eradicate by agency initiatives.
1. Lack of Information About Funding Availability and Eligibility
Identifying sources of federal assistance is one of the biggest problems rural
areas have in attempting to use federal programs. Information on rural
12
development programs is not disseminated in a simple, organized fashion.
The principal source of federal programming information is the Federal
Register, but subscription is costly and the information it provides may be
difficult for non-experts to interpret.313 The CFDA, available online, is a
viable substitute for the Federal Register, but it can be difficult to search if the
researcher does not know precisely what he or she is trying to locate.
Furthermore, the database lacks "concrete information" such as contact

information, application deadlines, application materials, or application
instructions, and so may be misleading to potential applicants regarding their

more mandatory funds than it actually spent, representing $42 million or 63% of budgeted funds
See U.S. DEP'T OF AGRIc. 2006 BUDGET 111-14 app., available at
unspent.
http://www.usda.gov/agency/obpa/Budget-Summary/2006/FY06budsum.pdf(last visited June
5, 2008) [hereinafter USDA 2006 BUDGET].
A similar phenomenon can be observed in 2006. Both the RUS and RBCS did not spend
the entirety of their discretionary budget authority, retaining some $26 million dollars. In the
case of RUS, this was 14% of budgeted funds, and for RBCS, this was 17%. Additionally,
RBCS failed to spend $292 million of budgeted program level values, amounting to 23% of
budgeted funds. See USDA 2008 BUDGET, supra note 147, at 98-101 app. Program level
represents the gross value of all financial assistance provided to the public, in the form of
grants, loans, cost-sharing, professional services, or in-kind benefits. Id. at iv. It refers to an
agency's budget authority and receivables, such as payment for products, services, and interest.
QUIET CRISIS, supra note 35, at 7.

It appears that the RBCS may have similarly spent less than anticipated on program levels
in 2007; estimates for 2007 program levels for RBCS are already $149 million less than
budgeted, or 13% of budgeted funds. See USDA 2008 BUDGET, supra note 147, at 4.
312. GAO PATCHWORK, supra note 92, at 5, 30.
313. Id.
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eligibility. 314 A third option for locating funding information is the USDA's
extensive website. However, there is not a comprehensive list of programs
available on the Rural Development pages; instead, the researcher must
compile a list of programs by accessing individual "Program Fact Sheets," or
by searching the USDA's Federal Funding Database run by the National
Agricultural Library. 1 5 (Native Americans, by comparison, have been slightly
more fortunate; USDA program information for Indian communities is at least
compiled in a guide, although the most recent version is slightly difficult to
locate on the USDA website.)316
These general difficulties in searching for programs are exacerbated by
other factors. First, communities often lack the staff or the research
capabilities (such as reliable or fast internet access) to find out about the
assistance. 317 The above-mentioned sources of information are internet-based
and thus presume that rural and Indian communities have adequate internet
access; even other types of computer databases may be similarly difficult for
remotely located communities to access."' Second, it is sometimes difficult
to determine from a program description - whether be it on a website, in a
guide, or on a database - if an entity or individual is eligible to apply for
funding. For example, is it clear to Native Americans that they may apply to

314. Id.
315. Fact Sheets are developed by Rural Development for different program areas, such as
energy, business, cooperatives, or housing, and each sheet discusses programming available in
that subject area. Rural Development Program Fact Sheets, supra note 278. The Federal
Funding Database operates similarly to the CFDA, and provides similar (if not clearer and more
voluminous) information about each individual development program. I used this database
when compiling my list of available federal economic development funding, searching by
keyword "economic development." National Agricultural Library: Federal Funding Database,
http://ric.nal.usda.gov/nalweb/ric/ffd.php (last visited June 5, 2008). One exhaustive
publication formerly existed which purportedly listed all available rural development programs.
It was originally compiled in 1970 by the Assistant Secretary of Agriculture John A. Baker, and
copyrighted and published by the Independent Bankers Association of America. By 1975, a
fourth edition had been published, carefully revised by Mr. Baker as a "public service;" this is
the only copy of the Guide I was able to obtain to review. Introduction to JOHN A. BAKER,
GUIDE TO FEDERAL PROGRAMS FOR RURAL DEVELOPMENT at i (4th ed. 1975). The 1975 edition

featured some 680 programs for development, complete with CFDA number, program
description, eligibility information, and agency contact information. See generally id. Perhaps
the USDA should investigate the possibility of updating this publication again, in the interests
of rural people with unreliable access to other sources of programming information.
316. See supra note 212 (listing two available program guides for Native Americans). See
generally 2007 GUIDE TO USDA PROGRAMS FOR INDIANS, supra note 212.
317. GAO PATCHWORK, supra note 92, at 30.
318. Id.
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any program for which U.S. citizens are listed as eligible applicants, or for
which a business may be an applicant? What is communicated when an
agency sometimes chooses to explicitly list Indian persons, tribes, or
organizations as eligible applicants, and other times, chooses otherwise?
Surely the failure to consistently list Indians as eligible applicants for those
programs for which indeed they qualify sends mixed messages to Native
American people and has some preclusive effect on their applications.
2. Application Processes That Are "Too Complicated" and Costly
Stating that an application process is too complicated does not imply that
either tribes or rural communities are too uneducated or unsophisticated to
understand the basic application requirements. Rather, the requirements are
legitimately confusing. Lack of understanding of program rules is another of
the primary reasons why rural areas have problems with federal programs.
Before applying for any funds, an entity needs to first understand how the
particular program works; the application process is intricate, and
understanding the rules and regulations of the program from the beginning is
essential to application success.319

The applicant needs to determine if a

project will qualify, how to obtain the funds, and how ambiguous rules are
interpreted - a process that can be compounded by federal staff turnover,
which may cause rules to change several times a year.320 Applications are also

319. Id. at 5, 31. Consider, for example, the complexity of a typical EDA grant application.
Applicants must first submit pre-application proposals to the EDA Economic Development
Representative responsible for their area. Their proposal will then undergo preliminary review
by EDA regional office staff, and be considered by the region's Investment Review Committee
to ensure both that the entity applying is eligible to receive funds, and that the project is likely
to provide the economic benefits that meet EDA's criteria. Only then may the review
committee invite the entity to submit application - a decision that is in turn subject to review
by EDA headquarters. After final clearance, and depending on the type of grant program, the
Regional Director may also have an opportunity to approve the decision to invite the
application. Only when a completed application is finally received will grant funds be awarded.
See GAO INDIAN ECON. DEV. & EDA GRANTS, supra note 34, at 8.

320. GAO PATCHWORK, supra note 92, at 30-31 (stating that rules have been known to
change mid-year for Community Development Block Grants). Over time, the type of projects
that will qualify for funding will also change. For example, during the 1990s, the EDA
generally sought to fund projects that would simply create jobs and produce income for
distressed communities; "[h]owever, since 2002, EDA has placed more emphasis on projects
that create higher-skill, higher-wage jobs, and that are market based and likely to attract privatesector investment." GAO INDIAN ECON. DEV. & EDA GRANTS, supra note 34, at 12. Hiring
expensive experts to analyze economic effects might make success more likely, but it will also
drain resources from the community which might have been better spent elsewhere.
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made difficult due to the need to reconcile inconsistencies and conflicts in
rules and regulations among the programs that occur when funds from more
than one program are needed to accomplish a project.3 21 Various programs
often have different focuses, different eligibility criteria, and differences in
annual operating cycles - an unfortunate consequence of having numerous
narrow federal rural economic development programs rather than one
integrated program. 322 Tersl
The result is inefficiency and the expenditure of greater
resources in pursuing a program.
Complex rules are costly to follow. 3 23 Communities first need people with
expertise for the administrative and paperwork requirements, and such persons
sometimes need to be brought in from outside the community.3 24 The "upfront" costs of applications, although ultimately reimbursed if a project
receives funding, are prohibitive for a number of communities.3 25 Consultants
or other professionals, hired in order to demonstrate that a project will have the
economic effect that a grant program demands, can be quite costly.3 26 For
example, Community Development Block Grants are so complicated that some
small counties have hired contractors that cost up to $10,000 to apply for and
to administer these grants.32 7 When tribes or rural communities spend this
much money meeting program requirements, less money remains for their
other more pressing projects.

321. GAO PATCHWORK, supranote 92, at 5, 31. This is the third of the four main problems
that rural areas have with applications. Id. at 5.

322. Id. at 5, 33-34.
323. Id.
324. Some have argued for a "bottom-up" approach to community development, an approach

that begins with the mobilization of rural communities' internal resources. However, as critics
of that policy have pointed out, that argument presumes that rural communities have sufficient
internal resources already, which is not necessarily the case:
I like to use the term 'skinny' when I talk about rural America. That is, the
leadership pool is fairly shallow. It's not that there aren't good leaders, but there
are just not enough of them to get the job done .... Faced with a shortage of
leadership, communities are challenged when they address a single government
program; they find the red tape associated with combining programs from
different agencies almost impossible."
GAO RURAL CHALLENGES, supra note 66, at 46-47 (quoting Dennis U. Fisher, Professor of
Agricultural Economics, Texas A&M University).

325. GAO PATCHWORK, supra note 92, at 32.
326. Id.
at 31.
327. Id.at 5.
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3. Matching, Timing, and Negotiatingfor Funds
Communities face a number of additional problems when applying for
federal aid. First, many programs require applicants to supplement or match
received funds with other funds, including those raised from private sources,
state and local governments, or other federal programs. 2 8 (For instance,
fourteen of the forty-three rural development programs I identified require
some level of matching funds.) 2. The inability to meet matching fund
requirements is a particular problem for Indian communities, as they often
have insufficient collateral against which to borrow, and insufficient
savings. 330 Additionally, tax-exempt bonds cannot be issued by tribes for
economic development; rather, they can only be issued to finance "essential
government functions" and manufacturing projects that are at least 95%
tribally-owned.33'
Second, federal funds are made available on schedules which are not
responsive to the timelines of the business world. The reality is that business
opportunities may arise suddenly and disappear just as quickly, or unexpected
difficulties in project setup or in a project's early days might delay a project's
progress and ultimate success. Thus resources may be needed at times when
federal funding is not yet available, or federal programs may not be flexible
enough to meet time-critical business opportunities due to bureaucratic
inefficiency and delay.332 Moreover, communities often cannot rely on federal
funds to be available long enough to keep projects running; as a result, the
333
projects never get to the point of reaching sustainability.
Finally, not all federal funding for economic development programs is
distributed directly to the communities planning an economic development
project. For example, in the case of block grants to states, communities must
negotiate with the grant recipient to receive a share of funding. This should
not be problematic where a community has a strong proposed project,
maintains a good relationship with the state, or is explicitly designated as a
beneficiary of the funding. However, it is a particular problem for Native
Americans who are not specifically designated as eligible beneficiaries. 3
328. GAO MULTIPLE ECONOMIC DEVELOPMENT PROGRAMS, supra note 7, at 11.
329. See infra app.
330. See GAO INDIAN ASSISTANCE, supra note 7, at 13; Miller, supra note 6, at 841-42.
331. See I.R.C. § 787 1(c)(1), (c)(3) (2000).
332. GAO INDIAN ASSISTANCE, supra note 7, at 13; QUIET CRISIS, supra note 35, at xii.
333. GAO INDIAN ASSISTANCE, supra note 7, at 13.
334. QUIET CRISIS, supra note 35, at 4. Of 184 total available economic development
programs, fifteen specifically list Native Americans as beneficiaries - somewhat redundantly,
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Here, the "deadliest enemies" model of tribal-state relations operates to make
negotiations with the grant recipient difficult. Native Americans may not be
able to compete effectively with non-Indian communities for the available
funds.335 Finally, even if negotiations with the state have the potential to
succeed, not all states may receive the funding anyway - or the state may
impose additional requirements on the beneficiaries' applications that
disqualifies intended projects.336
VI. Conclusion
Clearly, lack of capital is one of the most significant obstacles to economic
development in both Indian and non-Indian rural communities - yet, the
federal government is not taking sufficient action to ameliorate the situation.
Both groups remain largely under-funded, and both groups are experiencing
problems accessing existing programs. Federal money that was originally
intended to help needy communities is not being disbursed because the USDA
is failing to offer both Indian and non-Indians the good customer service they
need; their needs are simply being overlooked in favor of more powerful
interests, such as agribusiness. As a result, rural non-Indian communities are
slowly bleeding out their populations without effective assistance from
Congress, and reservation poverty rates remain the highest in the United
States. Something that these communities can do to get themselves out of their
predicaments is to turn to each other for support.
Native Americans and non-Indian rural Americans share more in common
than they may realize. The commonalities begin with basic geographic and
demographic characteristics. Many Native Americans - if not half or even
more - live and work in rural areas alongside non-Indian neighbors.
Geographic remoteness operates for the most part equally in both communities

since Indians were eligible to apply to all fifteen. Of the seven available Community
Development Block Grants, Indians are only explicitly listed as eligible beneficiaries for one
- the Special Purpose Grants for Technical Assistance Programs. Not coincidentally, this is
the only Community Development Block Grant for which Native Americans are eligible to
apply (although they are not specifically listed as eligible applicants). See infra app.

335. One of the factors complicating community development on reservations is that Indian
and non-Indian communities compete for grants. See Nofz, supranote 191, at 76. For example,
Indians have to vie for USDA funds with non-Indian farmers who have an established
relationship with the agency, making it even more difficult for Indians to get funds. QUIET
CRISIS, supra note 35, at 103-04. Also, Native Americans have claimed that USDA program
requirements deny them full and fair access to USDA programs. See discussion supra Part

IV.D.
336. GAO PATCHWORK, supra note 92, at 30.
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to inhibit the development of financial and human capital, strong economies,
and access to important information and technology. Both groups have much
that is unique and valuable to offer society, but they are also often
misunderstood by the majority - and therefore subject to degrading
stereotypes, and the belittling and destruction of their traditions and values.
Moreover, as both groups are political minorities, federal assistance is often
difficult to obtain and rural interests are usually subordinated to those of more
populous and politically powerful urban constituencies.
Considering the similarities in their situations, in a perfect world, both
Indian and non-Indian rural communities would have alreadyjoined forces to
demand better treatment by the federal government. On the contrary, federal
law has operated to make enemies out of should-be friends by creating and
promoting the "deadliest enemies" concept. For over a century, Indian and
non-Indian communities have been encouraged to blame each other for their
problems - instead of the federal government, and in lieu of working together
to improve their mutual situations. This final commonality - a mutual
"enemy" - might be the catalyst necessary to spark a dialogue between the
two communities and enable both groups to begin looking at their respective
situations with new perspectives and ideas. "Both the tribes and the states
need to know that their greatest 'enemies' come from commercial and
exploitative interests outside the region. Each side has to see, or at least to
explore, the potential for identifying local common ground on which to make
a stand. 337
Together, Indian and non-Indian communities have the potential to create
synergy - a phenomenon that occurs when two or more individual agents
acting together create an effect greater than the sum of their independent
effects. 338 Together, tribes and their rural neighbors can be a more powerful
force in America than they each could individually - thus giving each
community a greater chance of keeping itself alive. Each community has
things to gain by working with the other. It is undeniable, for instance, that
Indian communities are improving their economic condition, whereas many
rural cities and towns are continuing to decline as viable communities. It may
be in the interest of rural America to get swept up in the creative energy of
their Indian neighbors. "[M]ost rural tribes are one of the most significant
economic players in rural areas because they're major employers, they're
major buyers of goods and services. And so they have considerable leverage
even in remote rural areas because of the size of their operation and how many
337. POMMERSHEIM, supra note 41, at 161.
338. WEBSTER'S DICTIONARY, supra note 21, at 2320 (defining "synergism").
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they employ, and how much they buy., 339 Native Americans have big hearts;
a "budding leader" of the Choctaws once presented a gift of a fire truck to the
volunteer fire department in the town where the Choctaws' new travel plaza
was to be constructed. He said: "That pumper truck ...is the first of many
good things to come from the tribe.., when Choctaw Nation gets behind
somethin' and gets behind people as it has got behind our community, things
One of the Choctaw Nation's central goals was to
really take off . .,o
improve the lives of all southeastern Oklahomans, not just Choctaws."'
Similarly, Indian communities have things to gain from their non-Indian
neighbors. For instance, tribal resources tend to be more limited than state
resources; by pooling their resources and information with other communities,
tribes can maximize their own resources and limit their expenses.342 The
reality is that Indian country does not receive the public infrastructure
investments that state and local communities receive, nor does much of Indian
country have a tax base or a stable source of revenue.343 Working together
with rural communities could improve the efficiency of delivery of
government services, and improve business opportunities, for Indian
country.3 " Thus, through cooperation with neighboring communities, Indian
communities have the potential to expand their ability to self-govern by
opening the door to continued government-to-government relationships.345
The legal and political climate may be transforming so as to make political
relationships between Indian American and rural Americans more possible.346

339.

Reynolds, supra note 91.

340.

LAMBERT,

supra note 68, at 164 (emphasis supplied).

341. Id.
at 165.
342. Joel H. Mack & Gwyn Goodson

Timms, CooperativeAgreements: Government-toGovernment Relations to FosterReservation Business Development, 20 PEPP. L. REv. 1295,
1307 (1993).
343. Fletcher, Reviving Local Tribal Control,supra note 180, at 10; see also Miller, supra
note 6, at 833 ("In general, tribes lack adequate funding to operate their services and to develop
needed infrastructure. They look mainly to the federal government for their funding ...[and
thus are] at the mercy of uncertain federal appropriations. Few tribes have access to substantial
sources of taxation because of a lack of economic activity. Thus, a wider range of private
businesses functioning on reservations would give tribes a broader tax base to utilize for funding
social and cultural programs.").
344. Fletcher, Reviving Local Tribal Control,supra note 180, at 14; Graham, supra note 1,
at 542.
345. Fletcher, Reviving Local Tribal Control,supra note 180, at 3.
346. Matthew L. M. Fletcher, Retiring the "Deadliest Enemies" Model of Tribal-State
Relations 4 (Aug. 15,2007) (unpublished comment, Michigan State University College ofLaw)
(on file with the Social Science Research Network, http://ssrn.com/abstract--1 007756, as Legal
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"Much of the early history of federal Indian law and policy [was] framed by
the designation of states as the 'deadliest enemies' of Indians and Indian
tribes" for good reason, as states were in a never-ending quest to take Indian
land and resources and to eliminate the tribes.347 However, the reality is that
this model reflects a turbulent past of conquest, rather than a comparatively
more peaceful present. While a multitude of problems still exist, they are not
impossible to solve - especially when they are prolonged by mere inattention
and ignorance and there are creative new ways to move tribal-state relations
forward.348
As more and more states, local governments, and Indian tribes sit down to
discuss their differences, they reach unique and far-sighted solutions. 49
"States and Indian tribes are beginning to smooth over the rough edges of
federal Indian law - jurisdictional confusion, historical animosity . . .
competition between sovereigns for tax revenue, economic development
opportunities, and regulatory authority - through cooperative agreements. 350
Cooperative agreements are intergovemmental contracts between states and
tribes that settle or avoid jurisdictional disputes and determine certain
substantive issues.35 ' They are a vehicle now commonly advocated for joint
tribal-state action, although as of yet they have had limited success, and courts
have not yet determined their enforcability. 3 2 They offer both governments
the ability to coordinate the exercise of their authority, to share resources, to

Studies Research Paper No. 05-03) (last visited June 5, 2008) [hereinafter Fletcher, Deadliest
Enemies].
347. Id.at 9.
348. POMMERSHEIM, supra note 41, at 161.
349. Fletcher, Reviving Local Tribal Control,supra note 180, at 2.
350. Fletcher, Deadliest Enemies, supra note 346, at 4.
351. Mack & Timms, supra note 342, at 1305.
352. Fletcher, Reviving Local TribalControl,supra note 180, at 15. See generallyMack &
Timms, supranote 342; Graham, supra note 2; Fletcher, Reviving Local TribalControl,supra
note 180. But see Ezra Rosser, Caution, Cooperative Agreements, and the Actual State of
Things: A Reply to ProfessorFletcher,42 TULSA L. REv. 57, 57 (2006) ("[A] presumption that
such governments will not abuse cooperative agreements to the detriment of tribes does not
accord with the history ofprior treaties and agreements ....
Indian communities would be wise
to take Fletcher's one-sided celebration of cooperative agreements with a grain of salt."). For
example, cooperative agreements recognize and thus arguably legitimize state interests in the
reservation, as well as make the power of tribes dependent on the continued willingness of nonIndian governments to negotiate over resources, and on continued grant money. Id.at 66.
Tribes thus risk that their issues will be determined by non-Indian people. Id.at 68.
Nevertheless, Rosser agrees that cooperative agreements "can sometimes" be a good strategy
for tribes to pursue. Id. at 68-69.
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deliver services in more efficient and culturally sensitive ways, to reduce the
costs of delivery and litigation, and to address future risks. 53 Cooperative
agreements also have the additional advantage of a treaty or compact in that
they constitute political policies between governmental entities and so enhance
tribal sovereignty.354
Cooperative agreements may also have the potential to facilitate economic
development. 355 First, they can help to resolve the jurisdictional and regulatory
uncertainty that discourages potential economic development in Indian
country.356 Second, research suggests that when tribes are able to exercise
their authority over their resources under a well-supported governmental
policy of self-determination (as they would via cooperative agreements), their
chances for sustained economic development greatly improve. 357 Finally, and
equally as importantly, tribal-state management agreements have been more
attractive candidates for federal funding.5 8 Cooperative agreements can create
a synergy that in turn generates successful development projects by allowing
both non-Indian and Indian communities to pool their human and financial
resources together, collectively design development projects, and collectively
apply for funding from the federal government. Perhaps in working together,
Indian and non-Indian rural communities can begin to overcome some of the
barriers to program accessibility. Perhaps in working together, they could
push for changes in federal policy and within agencies that would bring them
the aid they need in the precise amounts that they need it.
One successful agreement may lead to another;3 9 the dialogue just needs to
be started. Without dialogue, there is no hope for the future of tribal-state

353. COHEN, supra note 1, at 589.
354. Mack & Timms, supra note 342, at 1305, 1307. State action that involves or favors
tribes and Indian people maybe constitutionally viable under federal common law provided that
it does not discriminate against tribal interests; however, the federal common law still poses a
threat to these new relationships by keeping the authority for states and tribes to interact in a
legal gray area. Fletcher, Deadliest Enemies, supra note 346, at 5.
355. See, e.g., COHEN, supra note 1, at 589 (claiming that cooperative agreements create a
stable legal environment conducive to economic development); Rosser, supra note 352, at 74
(stating that commentators have advocated for the inclusion of economic development in the
list of substantive areas that might benefit from cooperative agreements).
356. Mack & Timms, supranote 342, at 1308. Cooperative agreements have been used to
address regulatory gaps in regards to gaming, land management, commercial law, sovereign
immunity, and environmental stewardship which all affect the success of economic
development efforts. Id. at 1308-10; Graham, supra note 1, at 535-39.
357. Graham, supra note 1, at 542-43.
358. Mack & Timms, supra note 342, at 1307.
359. Fletcher, Reviving Local TribalControl,supra note 180, at 3.
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relations. 360 And healthy tribal-state relations based on cooperation between
peoples may be a key to greater economic success for both Indian and nonIndian rural communities alike.

360. POMMERSHEIM, supra note 41, at 161.
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